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Secretary 
- To the Vice-President of India 
New Delhi 


May 14, 1972, 





“Dear Sir, ; 

© The Vice-President is glad to know that the Students’ Union of 
the Law College, will be publishing its Law Journal in the month of 
June and sends his best wishes for its success. 


a i h : Yours faithfully, 
yY < -= . < x ea, (V. Phadke ) 


The General Secretary, 
University College of Law Union, 
Darbhanga Building, 

Calcutta-12. 


_ Supreme Court ‘ef India 
New Delhi, the 16th May, 1972. 
Chief Justice of India, 





>’ MESSAGE 


I am glad to note that the Students’ Union of the University 
College of Law, Calcutta, will be publishing its Annual Law Journal in 
June ‘this year. 

I regret, I do not have time to contribute any article to the Jaurnal. 
I, however, convey my best wishes to the Students’ Union in arranging 
to publish the Journal and hope that it contains useful articles on the 
various aspects of legal education and the rule of law. 


A (S. M. SIKRI) 


i PRESIDENT 
Nas Govt. of the People’s Republic 
4 of Bangladesh. 
The 29th January, 1972. 


` Dear Mr. Saha, 

I am deeply grateful to the President, the Vice-President and 
the Executives of your Union and all students of the University College 
of Law, Calcutta, for your very kind message of good wishes, which will 
indeed be a source óf inspiration to me. in the discharge of my 
responsibilities, 


I am deeply touched by your kind reference about me and 
recall with pleasure and pride that I am an old student of the Calcutta 
University College of Law and I send warmest’ greetings “to the students 
of the present generation. I am confident that you will always uphold 
the chierishéd ideals of mankind as you have done for the liberation of 
a neighbouring country, Bangladesh. Your ungrudging assistance and 
manifold contributions for the liberation of the people of Bangladesh will 
be gratefully remembered by us all for ever. 


With the very best of wishes and regards, 


Yours sincerely, 
Sd: A. S. Chowdhury 
(Abu Sayeed Chowdhury ) 


Mr. Sudhir Kumar Saha, 

General Secretary, 

Calcutta University College of Law Union, 
Darbhanga Buildings, 

Calcutta-12. _ : 5 


Minister of Law & Justice 


New Delhi, 
20th August, 1972. 





MESSAGE 


_- -7 fam glad to, know that, the Calcutta University College of Law 
Union is going to bring out its Annual Law Journal very soon. 1 wish 
the publication all, success. 


€H. R. Gokhale) 


Mr. Satya Narayan Jas 
Jt. Secretary, : 
- Calcutta University College of Law Union, 
Darbhanga Buildings, 
Caleutta-12, 





ms ATTORNEY GENERA, 
Te “INDIA; 

ie Pas a i 34, Aurangzeb Road, 
NE = New Delhi- 11. 
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i Dae “been asked to send a message for the forthcoming annual 
journal “of the University College of Law Union. I do so with great 
pleasure. 

The University College of Law in Calcutta has a great tradition 
behind it. It has, over the years, produced eminent jurists and lawyers 
and will, I am ‘sure, continue to do so. © 

Law is a body of rules and regulations, with sanctions behind 
them, which aid and govern the individual in his relations with others 
in any society. Law never keeps pace with the needs and aspirations 
of the people it aids and governs.. In developed societies, people get 
sufficient return from their respective. States and are so persuaded to wait 
for the law to change further in their interests. In developing societies, 
like ours, people can hardly wait for the necessary changes in existing 
law which must be made to enable the individual to be freed from 
economic exploitation and to achieve economic freedom. Fundamental 
_ Tights, embodied in the Constitution, mean nothing to the vast majority 
of people in our country simply because they do not have the economic 
means to enjoy these rights. Existing law does not permit them to do so. 
It is the primary and urgent duty of the Governments at the Centre and 
in the States in our country to bring about the necessary changes in our 
law in the interests, not: of the few, but of the many in our country. 
Teachers and students of law can and should play an important part in 
the examination of existing law for ascertaining the ‘changes that may 
be necessary to meet the needs of the people. I do hope that the 
teachers and students of the Calcutta University Law College will play 
this part. I do hope too that the University College of Law Union, a 
united body of students of a noble institution, will ascelerate the process, 


(NIREN DE) 
S ATTORNEY GENERAL FOR INDIA 
k 22/5/72 
` Mr..Satyanarayan Jas and Durgaratan Saha 
Joint Magazine Secretaries 
University College of Law Union 
Darbhanga Buildings ; Wi 


Calcutta-12 - 
India 


~ 


INDIANAPOLIS LAW SCHOOL 


PURDUE ab INDIANAPOLIS. | 135 West New York Street 
UNIVERSITY f 46202 (317) 264-8523 
ee te TANG April 26, 1972 
Dear Sirs: 


Thank you for your letter of April 7 and for you kind invitation 
to contribute to your Law Journal this year. I am sorry to have to say 
that my position remains somewhat the same as last year. While I would 
like very much to contribute to your Journal, I cannot do so since I am 
at present serving as a Royal Commissioner in Canada and am due to 
complete my report in the next few months. I also have to leave in 
the next few days for various lecturing commitments in Canada and 
“in Europe. 


J will keep you Journal in mind and if my ‘obligations ease, then 
I will plan on being in touch with you again, although this is unlikely 
to be before 1973. My postal -address for the future is in care of the 
Indiana ~ University Law School, 735 West New York, Indianapolis, 
Indiana 46202. 


Sincerely yours, 
(Edward McWhinney ) 
‘Professor of Law 
Director of International and 

- Comparative Legal Studies 


t 


“Mr. Satyanarayan Jas-and Durgaratan Saha 
Jt. Secretary, - i { 

Calcutta University .College of Law Union, 

Darbhanga Buildings, 

Calcutta-12, 


THE LAW COUNCIL OF AUSTRALIA 
From the Office of the 
` President 
T. Molomby 


- 411 Collins Street, 
. Melbounre. 3000 
Telephono : 62-3961 


; 20th April, 1972. 


Dear Sir, 
I acknowledge receipt of your letter of April 7th. 


"Unfortunately I am .not in a position. to. accept your kind 
invitation to submit a contribution on legal, topics for your Journal. 
I am at the moment rather busily engaged in activities in this country 
on behalf of the Law Council and I would have no opportunity to 

prepare such an article by the time stated. 


“Thank “you for including me in your invitation. 


Yours faithfully, 
T. Molomby 


Mr. Sri Sujit K. Laik 

General Secretary ' — 
University College of Law Union 

Darbhanga Buildings 

ÇCALCUTTA-12, INDIA. - 


SECRETARY TO THE GOVERNOR 
ey e WEST BENGAL - 
oo ae Raj Bhavan, 
` Darjeeling, 
June 3; 1972, 





Dear Sir, i 

The Governor of West Bengal thanks you for your letter of the 
lith May, 1972, and” sends his best wishes on the occasion of the 
publication of your Annual Law Journal. | 


i 


| Yours faithfully, p 
Secretary to the Governor, 
West Bengal. 


Wal 


Shri Durga Ratan Saha, 

Joint Secretary, Magazine, _~ 
University College of Law Union, 
Darbhanga Buildings, 


Calcutta-12, 
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MINISTER OF STATE > 
Home, Development and Planning 
Information and Public Relatioris 
: - and Youth Services i 
| West Bengal ^ - 
Calcutta, the 23rd August,- 1972. 





It gives me immense pleasure to knew that the next issue of the 

annual Law Journal published by Calcutta University College of Law 

- Union is due for publication very soon. I wish all success to this 

publication and take this. opportunity of sending my best wishes to the 

Editor of the journal as well as to the functionaries of-the Calcutta 
University College, of Law Union. 


It is hardly necessary to stress`the importance of law and its 
proper application in an established society, particularly if it strives to 
render social justice to the common people. It is well-known that in 
our country to-day we are determined to establish socialistic democracy 
in which equity and justice will be assured to every member of the 
society. To achieve this the preverbial delay of law and Sustice in our 
country has to be cut down to the minimum. I shall be glad if the 
articles to be published in the annual Law Journal devote some thoughts 
to this aspect of our legal problem. Once again I would like to convey 
my best wishes for this Law Journal. 


(Subrata Mookerjee ) 


To 

Shri Satyanarayan Jas, 

Jt. Secretary (Magazine) & 

Jt. Editor, Law Journal, | 

Calcutta University College of Law Union, 
e "DARBHANGA BUILDINGS, Calcutta-12. 
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The University College of Law Union, on behalf of the students of the 


- college have been greatly shocked at the sad and premature death of 
PESAPRITY ROY an active student of this college for which this Union 
express their -profound sorrow and sympathy over his bereaved family. He 
was very popular and active worker of Chhatra Parishad and his services were 
indispensable His loss is irreparable. He has left this world but he will be 
living in the memory of a large number of students for years together. The 


| “time has stolen away the mortal being but it has no power to criple the power 


of the spirit. 








May his soul rest in peace with an undimmed effulgence. 
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We send our Fraternal greetings to one and all. We our gratitude and 
thanks to all those who have helped us for the publication of this magazine. 
Our thanks are due also to contributors, readers, printers and publishers. 


The present issue of the Law Journal has been enriched with articles 
contributed mostly by leading jurists and students-dealing with matters of 
great importance. The articles, as the readers will find, dwell on constitutional, 
labour International Problems of the present day and this impact on present 


society. 


Legal education in our University. 


Previously Law College was an autonomous body. Since its merger 
with the Calcutta University standard of Law teaching, standard of Law 


examination have not improved in any way. On the other hand standards 
have declined greatly. 


Today Laws are numerous, complex and all pervasive. Every walk of our 
life is affected by Law. Today a man is born by and under the Law. He 
takes and earns his livelihood by Law and he has to die by the Law 
Dimensions of Law are extending fast but our legal education has not kept 
pace with the march of Law. 


Number of students in the University College of Law is about 6000. Tt 
is a biggest post graduate department of Calcutta University. But, Law 
department is not treated at par with other department. . 





Teaching staff of the biggest „department consists of one Professor cum” 


_.-Peincipal, Tow Reader cum Vice-Principals and large number of part-time 

Lecturers. Like other faculty or department, Law department has no Secretary 

= -to look after administration, As the Professor and Readers have to look 

edininistration they cannot devote themselves to the ‘study of Law, researches 

.or learned works in Law. Difficulties of Professor cum Principal, ‘Readers cum 

_ Vice-Principals are that the incumbents are neither good teachers nor good 
administrators. . sa | : 


; _ Remuneration of part-time Lecturers are not at par with the remunera- 
<o o fon of ‘part-time Lecturers in other departments. In other departments, 
part-time Lecturers get Rs. 150/- p.m. for 4 classes in a week and they have 









Expenditure of our University per Science-student or Medical-student, 
Engineering-student or Arts-student is Rs, 2000/- per year. Government gives 
grants more than a crore of rupees in each year, But our University ‘or 
_ Government are not willing to spend any money for Legal Education. They 
_ do not like that the expenditures on legal education will exceed the receipts 
- or incomes on this heading. l < 


Law students like many others post graduate students pay tuition fee 
@ Rs. 12/- p.m. Whereas other post graduate students get 4/5 period of 
-Lectures daily. Law students get daily only one Lecturer for a period of 
1-30 hours but effective teaching hardly exceeds even 45 minutes. If that 







and Comparative Law, Civil Procedure Code, Criminal Law, ‘International 
Law, Family Law.——Law-teacher and students get two days in a week for 
theoretical classes-and moot Courts. On an average only a period of ‘ three 





get LL.B. degree without knowing ABC of Law. SSS 


_ to attend two days in a week. Law Lecturers get Rs. 250/- p.m. for 12 classes 
in a week and they have to attend six days in a week. For effective teaching | 
remuneration of Law Lecturers should be increased by these times or the 
aumber of lectures of each teacher should be decreased by three times. —-.- 


examinee singin apie 58 


teacher is absent, there is no class at all on the day. This 45 minutes law- 
teaching a day cannot complete the syllabus. For subjects like Jurisprudence’ 


months is available to complete the study of three Law subjects, Inevitable 
result is that the students rely on note books, question-answers series and they 


In Calcutta University there is no provision for study of LL.M. Present 


LL.B. course is primarily a course of professional training. Academicians and 
— Jurists have to undergo same training. They should have the facities of post 
graduate studies in Law ie., LL.M. to be better equipped. It is common 
“knowledge that most of the teachers of Law in LL.B. Courses in Calcutta are 








their practitioner’s work. If Academicians and Jurists get opportunities for 


not LL.M. but professional Lawyers who undertake this Job is addition to 


: i. _ studyfhg LL.M., they wll find and their profession which will help them to | 


arn a livelihood and a comfortable one at that! 


ee see 


Legal Research “in dur University. ; : i 

' Legal isearch in our University, is in a a deplorable condition. Research 
including legal research is a special ‘obligation of the University. In all fields 
-of research by far the largest contribution has been made by universities as the 
universities are most suitable place for research of any kind. But picture in our 


university is “different from what it should be our university is ill equipped to + 
attract Law talent in the country. 


A negligible number of students have paa the Calcutta University 
‘LIM. examination in the last 20 years but they do not find in Calcutta 
University any arrangement, or guide for research work, without which no 
. Gynamic legal system can be complete, The „university must be properly, 
developed as centre of research if ‘university wants to discharge its respon- 
sibilities and to move closer which is necessary for baa economy and 
for BO 8 benefit. 


"Suggestions for reform, . 


Legal education is in a very sorry state of affairs. The position has 
‘become very serious. Now and here -I like to put some suggestions for - 
reform of ‘legal education. 


` Firstly, there should be ‘a seperate Law University for Calcutta. About 
-10,000 students read Law. in different colleges and this number is sufficient to 
constitute a university. The Law-university ‘should be -composed of persons 
actively: interested and associated with Law either academically or profes- 
. sionally and not by. persons who have no LL.B. degree or who obtained LL.B. 
degree is their youth but neither practise nor teach nor write on Law. Teachers 
of Law, Professional Lawyers and ‘Jurists should play the dominant part in 
the Law-university. 


Secondly, till the formation of a seperate University for Law, Calcutta 
University Law College should be an autonomous body. Needs and problems 
of teaching of 6000 Law studests cannot be looked by Calcutta University and 
its Syndicate that are aheady overburdened by their own problems. 


` Thirdly, unless. and until the, our Law College is made autonomous, 
‘Calcutta University: authority should attend to the pressing reforms of legal 
educatios, before it is two late and before there is a complete breakdown in 
the legal education. University should give due importance. to the study of 
Law, including the study of LL.M. and legal research, Number of classes for 
LL.B. ‘students should be increased. Remuneration of Law-Lecturers -should 
be raised and more Readers and Professors should be appointed. 


Fourthly, in the present system Law can fe studied only after graduation. 
But his three years degree course in. Science o or in Arts does not help hih at 


all in the study of Law. This means that 4 jong and valuable time in the 
life of a student ar> wasted. Undoubtedly a good general education helps in 
making a good and perfect lawyer but -that does not mean that Degree in 
Sciesce or Arts or Commerce is essential for a Lawyer or Jurist. A good high 


school education should provide a general background for studying and 
acquiring proficiency in Law. 


Law therefore should be a course of study in the degree course. University 
should introduce degree. course making Law as its subjects in which a student 
so desiring can take his first degree in Law. This will avoid waste of time 
in the academic, life of a student and will create employment epporfunities for 
LL.B. and LL.M. degreeholders is degree colleges. 


Fifthly, LL.B. course which we find today is. primarily a course of profes- 
sional training. So it is comparable with the course of C.A. for Accountants, 
M.B.B.S. for Doctors and different Engineering degrees for Engineers. 


We cannot imagine that a student can get M.B.BS. degree without , 
attending Hospital, that a student has.been-graduate in Engineering without 
secing~Machine Shop. But under the present system a person may be Law- 
graduate without seeing the inside of the Law-Court. Proper emphasis are 
not gives to the “applied part” of the legal studies. After graduation in Law 
‘a person has to spend some valuable time to learn the practical working out 
of the procedure of the Courts. 


‘ 


Procedural part of Law e.g. Civil Procedure Code, Criminal Procedure 
Code, Evidence Act, drafting, conveyencisg etc. can not ‘properly grasped with- 
out seeing the actual working out in the Courts of Law. 


Theoritical study of Law and its practical application should receive equal 
emphasis in Legal studies to make the traching interesting and effective. This 
can be done by making it compulsory for Law student to attend Law Còurts— 
High Court or District Court or Magistrate’s Court and to submit short 
report of his ear Certain marks should also be alloted for the 
purpose. ; | 


Education system in our state is going to be changed from the year 1974. 
If the above suggestions are taken into consideration by the authorities, the 
purpose will be served, 


Editors 
. : i Satya Jas 
' oe Durga Saha 
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Social Ideals And Systems Of Justice 


1. Justice as a root concept 


Justice and administration of justice are the 
primordial concerns of the individuals, groups 
and the State, It is a, common stake of al 
mankind. ` 


At the dawn of T jies was-an indi- 
vidual notion. The problem then was an 


` individual getting justice from another-individual. 


The subject of this justice was crimes, personal 
laws of the family, marriage and children, 
private propertiés and of the prevailing mora- 


lity and customs. Later on came further- 


entrants into the field—the tribes and the com- 
munities. Justice then became, in addition, a 
question ‘of tribal. customs, tribal ownerships, 


tribal and communal rights and obligations. . 


Then with the advent: of. the modern State 
came a further widening of the notion of 
justice. - It began with the State regarded as an 


umpire or arbitrator of the conflicts of society 


and the community which developed on plura- 
listic lines of groups and interests. Gradually 


- the State became more involved as..a direct 


participant in the conduct, control and regula- 
tion of human behaviour in the totality of life 


including crimes, property, civil rights, contract, 
` : 


X 


A. lecture delivered 
aA Oe. asa ee A By 
` The Hon’ble Mr. P. B. MUKHERJEE, 
Ex, Chief Justice of West Bengal 


pesonal rights, trading rights and taxation. In 
other words, modern State became a welfare 
State. Social welfare is its main accent. It no 


longer is naay a “police | State or a taxing 
State. 


AS a reall, we find today a vast body of 
laws, rules and regulations which touch man’s 
existence from life to death, On a proper 
administration of these laws, rules and regula. 
tions depend the happiness of millions. Econo- 
mic prosperity, social- expressions, happiness, 
cultural affluence and political and civic living— 
all depend upon this administration of justice 
Justice has become a universal concept. Law 
and justice are today synonymous with life and 
State usually has its three organs, the execu- 
tive, the legislative and the judicial. - Whatever 
the organ decides, the decision is in the long 
run ‘an-administration of justice. All organs of 
Government are in the business of administer- 
ing justice whether by making a new law or 
by applying or manipulating the old law, or 
finding a new situation and degling with it. 
The result is that law is fast oe socio- 
logical. 
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It is inevitable in this climate that there 
should be a proper vision, evaluation, direction 
and control of law and justice. There is no 
doubt that civilised system of justice there are 
some common basic elements, but subject to 
the demands of universality, the system of 
justice cannot afford to be entirely exotic, “for 
the simple reason that law in its ultimate 
analysis remains relative expression of the life 
and spirit of the land and the community it 
serves, 


Il. A new system of justice is required ` 


Vast commercial, industrial and’ agricultural 
expansion, the rise and growth of mental and 
physical sciences, their application to life, the 
changing theories of political science, govern- 
ment and administration and the manifold 
plans for social and economic development 


require a new system of justice, a new outlook’ 


and a new technique to support the correspond- 
ing objects. 


The well-known and classical and legal | 


procedures of the feudal age will no longer 
work. An atmosphere of .easy, confused and 
multifarious litigation, a climate of pedestrain 
and unco-ordinated miscellany of procedures, 
administered by a medley of courts, of multi- 
form varieties, are not conductive to the growth 
of evolution of .modern legal order of man in 
‘present day’s State or society. Specially this 
is so in the newly developed or developing 
countries battling with their massive problems 
of provérty, education, population and techno- 
logy against the race of time. If the Roman 
Jurisprudence was not enough for the rise and 
growth ‘of the. industrial expansion of England, 
it requites little ‘effort to realise that the Anglo- 
Saxon or Continental or American Jurispru- 


a 


dence is wholly inadequate to meet the present 


.needs of the world of technology and science . 


and the needs and aspirations of the develop- 
ing countries like Africa and Asia. The grow- 
ing consciousness of the age, the increasing 
complexity of administration and organisation 
and the incredible rise in. the speed and tempo 
of life caused by the manifold application of 
science and technology to the habits of life, are 
the three major mfluences responsible for the 
growth and development of what is know as 
the administrative law, the administrative tech- 
nique and the administrative process. 


The world today is no longer isolated. No 
nation can live m isolation either culturally or 
ideologically or geographically or strategically. 
The communications in the present age and the 
scientific and technological progress are fast, 
making this to be one world and perhaps one 
universe. The result is the rise of international 
law both public and private. Every country ` 
has not only its own individual system of 
national or municipal laws but also its own . 
system of private international Jaw. Private 
international law deals with that part of the 
system of. jurisprudence where the application 
of a foreign law of a foreign country is in- 
volved. That is why private international law 
is known as the conflict of laws. 


The areas of private international law are 
varied.. The common area where the question 
of conflict of laws or private international laws 
arise are marriage, divorce, succession, inter- 
national trade, contract, personal laws of indi- 
vidual or groups. of minorities including per- 
sonal religious laws and similar cognate 
subjects. ` 

- But in this field the more dominant is the 


i 
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Public international law commonly known as 
“the international law. It consists of a body of 
customery and conventional rules which are 
considered legally, as distinguished from mere 
usage, morality and rules of international com- 
munity binding upon the States. -Public inter- 
national law is said to be the vanishing point 
of jurisprudence. It Vanishes because the cen- 
tral doctrine of the sovereignty of one State-on 
which ‘its municipal or domestic law is based 
is not available in a serviceable form for any 
legal superior authority above the State or a 
foreign State. This is a challenge to the 
Austinian theory of law. The most difficult 
problem in international: jurisprudence is the 
problem of sanctions. There can be no law in 
the real sense of the problem without sanction 
behind it although what that sanction will be 
has today become a debatable point. Orthodox 
school still insists that the sanction is ultimately 
one of forces of he State although Prof. Goa- 
dharta and others “seem to think persuasion 
and public opinion is as much a sanction 
behind our- law. ` ` ` 


UI. Is Planning a substitute for laws 


The need for economic and social planning 
is presenting a problem to the world. of law 
and justice. It is forcing the rule of law to 
be displaced or.very radically modified. . The 
far-reaching question has been raised whether 
a planned economy is compatible with the rule 
of law, as we have understood it in the past. 
The question has been raised whether planning 
is a substitute for the rule of law. Prima facie, 
planning in ‘many respects appears to be con- 
‘trary to the rule of law. This was the view 
of Mr. Hayek. expressed in his “Road to Serf- 


dom”: This serfdom; according to him, arises 


because planning involves elaborate official 
action which necessarily affects freedom and 
independence of the individual. It leads to 
uncertainty which is detrimental to the rule of 
law. It raises the paramount issue about the 
function of the modern State and of law, with- 
in such State. Prof. Keeton in his “The Pass- 
ing of Parliament” points to the gathering 
clouds around the concept of modern welfare 
State. He raises the problem of the chaotic 
state of administrative justice, the inadequacy 
and the powerlessness of the courts to effectively 
control the executive. Prof. Friedman in his 
“Legal Theory” has expressed the view that 
the opinions of Hayek and Prof. Keeton and 
other are pessimistic and the rule of law can 
still be adjusted, modified, and, broadened by 
judicial statesmanship to accommodate the new 
ideas involved in the political philosophy of 
the State and the Government with their 
accents on service and welfare State. In other 
words,. Dicey’s rule: of law no longer holds 
good. The world awaits a new Rult of Law 
responsive to the needs of the modern society. 


IV. Reform of the Judicial Process 


Tne judical process in a modern age has 
to use the knowledge and thought of the acade- 
mic world of law, economic, political philosophy 
psychology, sociology, science and technology. 
It will do well to travel out of its usual course 
of past precedents to look around what js 
happening in the world outside the immediate 
precincts of the court. Fresh breezes are 
blowing all over the world and the Courts will 
be wise not to ignore them, nor even to suc- 
cimb to them, but with appropriate statesman- 
ship guide them for achieving the social objec 
tiyes of the present generation, ° 
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~ In developing countries two questions are 
dominant. The slow moving machinery of law 
and its procedure and the traditional values of 
justice are very often regarded as an impedi- 
ment to the growth of such countries. To 
some extent this attitude is responsible for the 
growing disrespect for law and its administra- 


tion in such countries, and signs are there of’ 


large scale attempts both on the State and on 
private levels, to make short work of the law 
courts and their processes. The first complaint 
is that neither the ideology of law nor. its 
methodology is suited to a developing country. 
The second complaint is that the law as a social 


institution is too slow for large scale -growth - 


and rapid development of social and economic 
forces clamouring for articulation. This 
clamour. is particularly apparent in the field of 
‘civil liberties and properties. . - . 


- Social ideals and system of justice are 
closely interlinked in the modern age. _The 


principle of division may be broadly indicated ` 


by separating the subject matter under four 
main heads : 

< various forms of anti-discriminatory legislation ; 
(2) social sérvice dealing with social welfare 
and security, housing, health and education; 
(3) social service dealing with pollution and 
convervation of natural resources and (4) social 
service in respect of control of land and econo- 
mic and industrial development. 


` To illustrate some of these aspects we 
better take a few examples : 


Statutory powers of expropriation are a 
necessary concommitant of Or part of attempts 
to secure social control of land for the benefit 
of the whole community. Pressure on the land 
is increasing. ° Large increase of population 


(1) social justice dealing with’ 


and large demands and diversification of the 
use of land have led to this -problem. The- 
problem is acute so far as-competition between 
industrial land and agricultural land: is con- 
cerned and the consequent flight of agricultural 
labour. to industrial labour. The’ problems 
which remain acute inthis respect are somé of 
the problems of securing fair procedure for 
acquisition and of fair compensation. It is 
universally recognised that there is some right 
to compensation whatever may be the amount 
and whether the amount of justiciable or not. 
Some of the interesting cases -that have come 
up to the courts illustrate this point. There is 
the widely held :rule that the best” basis for 
assessment Of market value is’ previous sales of 
the same land or portions of it, or land similar 
in character more recently transferred. The 
Supreme Court of Canada in (Dau v. Murphy 
Oil Co. -Ltd.) lays down ‘the qualification that 
the value to the owner and not to the taker is 
a -relevant - consideration; that’ since the 
appellant could not put land to its best use as 
a site for producing oil and gas because they 
did not own the underlying oil and-gas, its use 
for that purpose could not be taken into 
account. It has been held in British Columbia 
Progressive Services Ltd. v. Vancouver Boat 
Shop Ltd. (1970) 71 W.W.R, 426 that when 
land subjéct to a right of way is compulsorily 
acquired, the right of the dominant ownerr ex- 
tends only to compensation for injurious affec- 
tion. This assessment is not automatically 
expropriated by taking of the servient land. 


“The State of Gujrat v. Shantilal (1969) ` 
S.C. 634 is an important decision breaking the 
approath to the concept of compensation in. 
Mudaliar v. Special Deputy Collector (1965) 
S.C. 1017 and overruling Union of India v. 
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Metal Corporation of India (1967) S.C. 637. 


Both these earlier decisions have been the 
object of much criticism. In Shantilal’s case 
the Supreme Court accepted ` the view ‘that 
‘Art. 31(2) .of the Constitution excludes _ the 
jurisdiction to determine whither the principles 


_ of compensation provide for a’ -just equivalent - 


of the value of ‘the ` property ` expropriated. 
Thus it was no ‘ground for challenge to’ the 
statute in question: that its principles of com- 
pensation were such that in the instant case, 
compensation would be determined by reference 
to the land values prevailing in 1927. 


Similarly one finds legislations to -promote 
industrial development and for that purpose 
various -powers are acquired for- the Govern- 
ment. - For instance, see “Rustam Cooper v. 
Union of India (1970) S.C. 564. - Similarly. 
there “are legislations restricting the use- of site, 
acquisition, industry, acquisition of -control in 
' the industry and the production and sale. of 
those products. Apart from the measures - ‘of 
direct intervention -in commerce and - industry, 
a huge range of measures regulating particular 
industries is seen in modern legislation. 

‘Among ‘thé most pressing problems created 
by technological advances along with the ex- 


pansion of. population are those of over-popu- 


lation and squandering and improvident -use of 
natural - resources. - The. worst’ sources of" pollu- 
tion are: industrial wastes, pesticides and algas- 
promoting nutrientscand among’ matters of *in- 


< creasing or potential- concern, , dissolved salts _ 


and organic chemicals, eroded soil, -industrial 
products such as -petaoleum compounds ' and 
acids, mining wastes, radio-active ‘substances, 
discharges: from the ships, dredged ' sediments 
and oil and gas. The general principle of ‘such 
legislation is. to “provide for restriction of the 


types -of agricultural chemical which may 
be used,. and of the: methods or times per- 
mitted for: use of such substances, to prevent 
such chemicals getting into streams, rivers or 
lakes and to subject the aerial spraying of 
pesticides to stringent restrictions, the “ general 
practice to impose requirements of proper mar- 
keting and labelling of such products with a 
view to ensuring their proper use and reducing 
dangerd to the user and others. Air pollution, 
river pollution and land pollution have reached 
an alarming proportion and we have to find 
out some methods to control, restrict and dimi- 
nish the evils, if mankind is to survive, Con- 
trolling pollution is but one aspect-of the more 


“general problem: of conversation of the environ- 


ment and of the natural resources. 


“There is no doubt about the necessity or 
the value of such legislative measures in the 
context of modern civilisation. But from a 
lawyer’s specially from a public Jawyears point 
of view, there is a need for vigilance lest ex- 
tensive power becomes arbitrary power. A 
large question arises on the discussion of social 
control and that is, who is to control the 
controller. 

V. Ombudsman - 


The vest amount of complaints against 


`~ administration that is growing today has posed 
- a problem of supreme importance in the con- 


text of social ideals’ and systems of justice. 
To have a supreme authority to deal with all 


` kinds of complaints against mostly administra- 


tive officers seems to be very much in the air. 


The idea of Ombudsman of Swedish model is 
` catching the field. We have also a Lokepal 


and Lokayukta Act, but there dis also the voice 
of a Judge which’ sounds a warning—in re 


` 
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Ombudsman Act, 1970, 72 W.W.L. 176 at 
pages 192-193 where the learned Judges stated : 
“Tt must, of course, be remembered that the 
Ombudsman is also a fallible human being 
and not“ necessarily right. However, he 
can: bring the lamp of security to otherwise 
dark places, even over the resistance of 
those who would draw the blinds. If his 
“ security and observations are well-founded, 
corrective measures can be taken in due 
democratic process, if not, no harm can be 
done in looking at that which is good.” 


VI. Other ferments in the. law 


Similarly, with Companies Act and legis- 
lation. There is much simmering to indicate 
the present tendencies. In Lindsay Bowman 
Ltd. (1969) 1 W.L. R. 1443 at p. 1448 Megarry 
J. made the following comments of section 353, 
sub-section 6 of the Companies Act, 1948 


(U: K.): 


_ “In obedience to Parliament I must assume 
that the artificial and impersonal entity 
that we know as a limited company has 
been endowed with the capacity not merely 
of having feelings but also of feeling 
aggrieved even though it has ceased to 
exist.” 

In F. Goldsmith v. Baxter (1970), Ch. D. 85 


Stamp J. was asked to apply the ancient rule- 


that a corporation has no identity but its name 
and if it does not act by it name, the act is 
not its act. But this he declined to do, ruling 
thaf the modern limited company may be in- 
dentified by attributes other than its name, 
such as he situation of its registered office, the 
persons who actefor it, the property which it 
owns and the business which it carries on,” 
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VI. Judicial Review 


There is another jurisdiction which is very 
controversial, That is the judicial review of 
the administrative action. Due to the vast 
number of legislations many complaints come 
to the courts against administrative officers’ 
actions on the- ground that they are mala fide, 
they are illegal, they are ultra vires and they 
are capricious, In practice, Judges are .accu- 
stomed to adopting a policy of restraint. in the: 
exercise of powers of judicial decisions cannot 


-be properly understood without taking into 


view the fact of judicial restraint. Some Judges 
are more expressive than others. In Boots Ltd, 

v. Tews pharmacy Ltd., a New Zealand case 
was concerned with a decision of the phar- 
maceutical authorities and ‘the Judge said that 
it would be unwise to interfere with its ruling” 
unless it had gone clearly and manifestly 
wrong. Administrative inconvenience is by no 
means a reason for not’ exercising powers of 
review in appropriating cases. See Olive Casey 
Jaundoo v. Attorney General (1968) 12 WIR. 

221 at p. 160-61. Decision on validity of by- 

laws frequently provides useful indications of 
the presumptions which underlie judicial review 
of administrative action. (see Welbridge Hold- ` 
ings- Ltd. v. Metropolitan Corporation of 
Greater Winnipeg (1970), 72 W.R.R. 705. Lord 


` Diplock recently in a House of Lords cases 


(1969) All. E.R. 1039 at p. 1968 spoke on the 
subject in the following terms : 


“The devision of functions between Parlia- 
ment and the Courts as respects Legislation 
is clear. Parliament makes laws and can 
delegate part of its power to do so to 
some subordinate authority. The ~ courts 
construe laws whether made -by Parliament - 
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. directly -or -by -a - subordinate authority 
~- acting under delegated -legislative > powers. 
The -view .of ‘the courts whether particular 


statutory -ör subordinate. -legislation pro- 


_ „motes ôr- hinders -the-common weal is ir- 
relevant. “The. decision of the courts as to 

. what the words used in the statutory or 
subordinate legislation -‘mean- is decisive. 
Where the validity of: subordinate .-legisla- 
tion made pursuant to powers -delegated 

- by Act of Parliament-to a subordinate 
authority is. challenged, -the court’ has a 

. three-fold task.:- first to determine the 


-meaning of-the words used-in the Act of. 


- Parliament itself to- describe, the subordi- 
-- nate legislation - which: that” authority is 
-. authorised-to make, secondly to determine 
- the’ meaning- ofthe subordinate legislation 
itself-and finally to’ decide whether ‘the 
subordinate legislation ap with that 
description.” . : 


The problems of classification of functions 
specially with regard to natural justice have been 
acute. ‘in “this context, ‘In Voyager Exploration 
Ltd. v: Ontaria Securities Commission (1969) 
8 D.L. R. (3d) 135 at p. 139 the learned Judge 
said a g 

“I must “aik that, after an ceaninintion 

of several: authorities, the test to - distin- 
‘guish between an administrative act and a 
judicial act or a quasi-judicial act is almost 

- elusive as: ‘the _ Scarlet Pimpernel.” 


The. traditional approach to natural justice 
: has for thé most, part, been maintained: An 
encouraging feature of the decision in Gamming 
. Board case -is the disapproval. of R. V. Metro- 
politan Police ‘Coinmissioner (1953) 1 W.L.R. 
1150. and Nakkuda, Ali y Jayaratne . CR? 


WA 


A. C.-66-which-had denied the protection of 
the: rules: of natural: justice to licensees. 


VIII, . Traditional Legal System is breaking 


The legal system, the system of justice, the 


courts “and law generally have been under 


severe -straiñ in the “last 25 years. The courts 
are’ the inheritance of the past and so is the 
law and the system of justice. The organisa- 
tion-of the legal profession is also a heritage 
of the past. The costs of lawcourts are pro- 
hibitive for the commonman.’ The question is 
does the present state of affairs in the society 
require a change in our attitudes to them? 
The mounting arrears and the dockets in courts 
are a fact of today. Many proposals are afoot l 
to deal with this problem. Increase the number 


' of Judges, reduce their holidays and make the 


legal profession open to all and sundry, to 
make-the laws simple, and make the Court’s 
processes much quicker. I should think that 


'they- only touch the fringe of the problem but 


do not deal with the core of the problem. The 
fact is that our laws and systems of justice are 
breaking under the strain of modern chasges. 
The sooner it is realised, the better, for then 
we. will be busy with the core of the problem 
and not.with the fringe. Remember this is an 
atomic age, an age of computer, of space tra- 
vels and inter-planetary exploration, of vast 


dynamic changes in. the physical, environmen- 


tal and mental atmospheres. To meet this 
momentous challenge marcotics drugs, LSDS 
will not help you. Great dedication is wanted. 


- IX. Independence of the Judiciary 


_ The independence of the judiciary has 
almost become a cornerstone, in the theories of 


_ justice. - The Judge- has to be “independent of 
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extelnal pressures but not impervious to the 
message gnd the mood of the time. 
balance between the two is difficult “to keep 
and at the same time is the very essence of the 
judicial process. He has to hold the balance 
between, the executive and the legislature. 
Even within his own field of Judicial process 
he has to compose many inconsistencies. The 
recent tendency of expecting from the courts 


and Judges to decide what are essentially poli- _ 


tical question is a new phenomenon in the 
philosophy and work of the courts. To a large 
extent in constitutional interpretation, however 


undesirable it may be, the Judge in the modern _ 


age has to-face both political overtones and 
undertones. The orthodox patterns of lis have 
broken down to bring in the waves of public 
- political ‘controversies surcharged with econo- 
mic explosives to the shore of the courts. The 
Judicial decision has become very much more 
controversial than what it used to be in the 
past. Justice Cardozo says :— 


“That a society so riven that the spirit of 
moderation is gone, no court can save; 
that a society where that spirit flourishes, 
no court need save; that in a society 
which evades its responsibility by thrusting 
upon courts the nature of that spirit, that 
spirit in the end perish. “What is the spirit 
of moderation? It is the temper which 
does not press a partisan advantage to its 
bitter end, which can understand and will 
respect the other side, which feels a unity 
between all citizens—real and not the faci- 
tious product of propaganda—which recog- 
nizes their common fate and their common 
aspirations—in a world, which has faith in 
the sacredyes§ of the individual. If you 
ask me how such a temper and such a 


The” 


faith are bred and fostered, I cannot ans- 
wer. They are the last flowers of civiliza- 
tion delicate and easily overrun by the 
weeds of our sinful human nature; we 
“may even now be witnessing their uprooting 
and disappearance until in the progress of 
the ages their seeds can once. more find 
some friendly soil, But I am satisfied that 
they must have the vigour with in them- 
selves to. withstand the winds and weather 
of an indifferent and ruthless world; and ` 
that it is idle to seek shelter for them in 
a court room. Men must take that temper 
and that faith with them into the field, in- | 
to the market-place, into the factory, into 
the council room, into their homes; they 
cannot be imposed; they must be lived. 
Words will not express them; arguments 
will not clarify them—+; decisions will not 
maintain them They are the fruit of the 
wisdom that comes of trial and a pure 
heart; no one can possess them who was 
not stood in awe before the spectable of 
this mysterious Universe; no one can 
possess them whom that spectacle has not 
purged through pity and through fear-— 
pity for the pride and folly which inex- 
orably enmesh men in toils of their own 
contriving ; fear, because that same pride 
and that same folly lie deep in the recesses 
of his own soul.” 


Justice is primarily “a possible, -but not a 
necessary, quality of a social order regulating 
the mutual relations of men. Only secondarily 
it is a virtue of men, since a man is just, if 
his behavious conforms to the norms of a 
social order supposed to be just. But what is 
the meaning of the expression that a social 
order is just? A social order is never a static 


3 Be) er Ry Ody 


etane buk. a “Wing: and- dynamic. pin 
Justice is a multi- focal: adjustment. ‘of “manifold, 
l diieas: _ strees. andi. strains. of* society, 
. Justice. is social . ‘happiness: It. is happiness. 
guaranteed “by-a social order. - The metamor- 
phosis of individual. happiness . into ‘satisfaction 
- of -socially recognised needs is. “similar. to. the 
transformation which the idea of freedom. must: 
` undergo in order to become a „social principle. 
- Social ideals systems of. Justice require. -great 
` discipline.. That. price has-to be-paid. Cheap- 
& slogans: ‘and, exhibitionism are not going to help. 
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LX, CamentFrewwures ou sein. ideals and. 
E systems of Justice eee 


< From what has “been said before, i it should ` 
- become- clear that isolated living for a: man is 


~ no longer possible in the" Wong of today 


a 


- (a) Ceiling on. Land; a ee ee 


= A handful of fén “cannot” in -the present 


“< circumstances: own the. ‘entire -land wealth of ~ 


-the country, nor can there’ be no “control over 
X ownership ` or “of any amount of land. in ‘the: 
-présent age; It” is no longer possible to accept 
~ that Principle. - "So! ceiling of` some. sort is 


“enjoined by the. force of- circumstances and, the . 


‘turh of events, . ti 
Pet Ra Ses 
(by Privileges. ea oe 
Privileges ‘of the” tew cannot stand the- 
scrutiny àgainst the background. of the’ unpri- 
vileged many. -Poverty in” India has been 
‘stark and naked. „Most ‘people are condemencd | 
-to a life of sheer drugery and -small pittance. - 
Eradication óf this- massive. poverty is an urgent ` 
need in any society claming to: build- a just `, 
` kocial order. - Probitm is tho same of criticisms 
i which are > made of ‘Bentham. „his - principle, oL 


> 


x 


ple. 


‘apportioned between the 


f conditións. 


Pa 
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“athe. peste: good of. the greatest oe even 


-today remains a vital principle for any system 


of. f. justice. . Justice and system of justice would 


þe -meaningless in the midst of appalling 
“ poverty and ‘destitution which leads to, wide- 
` spread, frustration and degradation of human 


being. This means that all the resources of 
“the country have to be harnessed with that one 


` end in view. . That means again that some of 


our basic concepts of justice require to be re- 
placed by justice oriented by the social princi- 
Control of enterprisés, direction of human 
agency. and building up organisations suitable 


for that purpose are the primè needs of the’ 
~ hour, | 


x 


(c) Economic factors, 


~The’ ‘contributions of economics to the 


“functional: study of law cannot be minimised. 


Social energy at. any given’ point of time is 
enforcement of law 
according to the intensity of the felt needs for 
order and according to the adequacy with which 


` other-:means of social discipline can operate. > 


In a sense; law depends on certain economic 
The economics of -supply and 
demand, ‘the doctrine | of scarcity and of com- 


peting and substituting commodities: have con- 


siderable~influence in shaping, for instance, the 


‘whole law of commercial contracts and legal 
compatation of damages and compensation for 
f breach ‘of such contract. 


The economie theory 
of the „marginal man and the marginal product 
is reflected in the doctrine of the reasonable, 
< man in law and jurisprudence. 


l © Doctrine of NADA 


‘the’ time’ has come when Courts should 
‘recognise the sociological needs and obligations 


. 


a we MMe CUS 
Se 
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WAH t- uaa le. en “The 
ur and the law of torts 
‘requires to be- adjusted, to the- -present sociologi- 
ca] needs of the society where congestion in 
‘cities is growing fast and where modern engi- 
neering and technological advances are’ putting 


up’ high-risérs ‘and’ sky-scrapers in close -and, 


_ intimate proximity with neighbouring lands, 
Here is a modern condition which illustrate 
the need for the application of the ‘neighbour’ 
doctrine in this branch of the law which was 
enunciatéd. by: lord ` Atkin “in Donoghue v. 
Stevenson - (1932) A.C. 562. ‘Lord Atkin at 


.P. 580 -of that -report made the following, 


observations :- — 


At present a content myself with pointing 


out that in English law there must be, and - 
is, ‘some general conception - of ‘relations : 


giving rise to a duty of care, of which the 
particular cases found in ‘the books are but 
instances. | 
whether „you style it such or treat # as in 


other systems: as ‘a ‘species of culpa, is no ` 


doubt based, upon a general public senti- 


ment of moral wrong doing for which the ` 


offender’ must pay. But acts or omissions 
which any moral code would ensure can- 
. hot in a practical World. ber treated so as 


to give a right.to every person injured by: 


. them to -demand relief. ` In this way rules 
of law arisé which limit the- range of com- 
plainants and the extent of their remedy, 
The rule that you are to love your neigh- 
bour becomes in law you to love 
neighbour becomes -in law,-you must not 


injure- your neighbour; and the lawyer's . 
í Who is’ my neighbour receives ` 


question. 
a restricted reply. You must take reason- 
able care, to avoid acts Or omissions which 


The liability for negligence, ` 


your. 


_ of the ‘modern age." 


REMOVED 
oer Dp IVERSITY LAW Joon ; 


you can reasonably foresee would be likely 
to’ injure your neighbour, “Who, then, in 
‘law is my. neighbour ? The answer ‘seems 
ea be .persons who are so closely and 
. directly affected by my act that I ought 
-. reasonably to have them in contemplation 
as being so affected when I am- directing . 
- my mind to the, acts or omissions, „which 

_ are called in question... 5 
_This is the growing doctrine of. “neighbour” : 
‘in the law of negligence in torts, It is, assum. 


‘ ing an. extremely important role in congested . 


cities which are all over-built where. buildings 
-stand in closest -proximity and contiguity, - 
There is a sociological obligation, which the 


| , law “should Tecognise in the light of the above 


observations of Lord Atkin “that the “concept 
and character of a neighbour's duty are. chaag- 


“ing. in the present context of inetropolitan 


building chaos. Lord -Atkin ‘raises the. . ques- 
tion, who, is my neighbour, in the Law of 


Torts. Surely one who is building a ‘high-riser 


or a multi-storied building or, a sky- -scraper in 
one of the busiest business centres in ‘cities like 
‘London, New- York and “Calcutta, adjoining - 
his house and almost attaching it with his -next- 
door owner, does answer the test of neighbour. | 
Therefore, it should follow that he must take 
reasonably care to .avoid. acts or omissions 
which can reasonably be foreseen and which 
are likely to injure the neighbour. The sky- 


` scraper or the multi-storied building is sucha 


changing circumstances. One who- raises- it 
has to submit to a legal obligation which “can. 
bring “him within the law of negligence whose 
categories ate not closed and wherever necessary 
win include such phenomenon. Se 


“This then is some of the pressing sari 
-Social ideas and system of 


P jutie are mutually reactive, There cannot be 
any social ideals which are- not helped and’ 
encouraged by the system of justice. There’ 


carinot be a system of justice “which does not 
` uphold the dominant social ideals of the day. 
Social ideals and systems .of Justice are not 
‘perfectable but are always improvable. 


. 
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These are some of the thoughts and reflec- 
‘tions for you. To the youths of your genera- 
-tions I appeal fo come forward, with under- 
standing, with dedication ‘and awareness to 
- participate in this grand task of thè modern 
age. $ ‘ 
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Ram Mohon Roy. And The Law 


The country is observing the bi-centenary of 


the birth of Raja. Ram Mohon Roy. There is’ 


no sphere of our public life or activity—social, 
religiour, educational, political, economic or 
Legal—which was not enriched by the touch- of 


his incomparable genius. In this article, how- | 


ever, we shall restrict ourselves to` some of his 
contributions to legal literature, 


As Ram Mohon was opposed to the. caste 
system, he had advocated inter-caste marriages, 
a proposition, shocking and revolting, : to the 
orthodoxy of his days. In support of inter-caste 
marriages be relied on a Sloka of the Mahanir- 
vana Tantra which ran thus:—“There is no 
discrimination of age and caste.or race in the 
Saiva marriage. As enjoined by Shiva, one 
should marry a woman who has no husband 


and who is not a ‘Sapinda’, that is, who is not. 
within the prohibited degree -of marriage”. 


Ram Mohon tried to propound that Saiva, 


marriages were Vaidik marriages. If his views © 


had prevailed, widow marriages, inter-caste and 
inter-racial marriages and post-puberty marriages 
would have all been deemed to be valid by 
reason of Hindu usage : vide Ram Mohon Roy— 
The Man ayd “his work, Centenary Publicity 
Booklet No, 1, June, 1933, p. 75. 


By i 
Sankar Prasad Mitra, M.A. (Cantab), 
Barrister-at-law, 
Chief Justice of Wost Bengal.. 


. 


Ram Mohon was the author of a number of 
treatises on legal subjects. His “Brief remarks 
regarding Modern Encroachments on the- 
Ancient Rights of Femals according to the 
Hindu Law of Inheritance” published in 1822 
and his “Essay on the Rights of Hindoos over 


‘Ancestral Property accoring to the Law of 


Bengal” published in 1830 bear the stamps of 
his vast learning, exceptional analytical faculty 
and penetrating intellect. Sir Gooroodas Baner- 
jee in a speech delivered at Ram Mohon death 
anniversary meeting in 1889 said: “His (Ram 
Mohon’s) two essays—one on the rights of the ` 
Hindoo females and the other on the rights of 
Hindoos over ancestral property—show-at once 
his deep erudition as a lawyer and his broad 
views as a jurist; and it is to the latter of 
these two essays that is due in no small measure 
the advanced stage of the law relating to the 
free alienability of- property in Bengal. The 
concluding paragraph of that- essay is well 

worthy of Ram Mohon Roy, and will do honour 
to any lawyer or any -jurist in the country. 

Everyone who belongs to the profession to : 
which I have the honour to belong, will perceive . 


here the rudiments of that discussion, which in’ 


the writings of Sir Henry Maine, have shed’ 
such lustre over his name. And Ram Mohon 
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was io “professional ‘ lawyer”: vide | Remini. 
< cences, Speeches’ arid’ Writings of Sir Gooroodas 
- Banerjee, Calcutta 1927, p: 360.. tye > 
In tho latter essay- to which. Sit Géoroodas 


- has referred, Ram Mohon had tried to establish, l 


that. the ‘doctrine. of: free ‘disposal bya father ot 
his ancestral. ‘property was : “opposed . to. the 


: authority of Jimutavahana. . But, he says, ‘this 
“doctrine of alienability, has been prevalent in’ 


Bengal for more than ‘three centuries,” . This .is 


“the conséqaence, - “hè says, of an -erroneous ex: 


position - by three `persons—of. Raghunandana, 


> “the ‘greatest ‘authotity” of Hindu: Law in the - 


"province of Beng „of; Sri -Krishna Tarkalan~ 


kara, the author of. “the most celebrated of the . 
glosses -of the, text,” and of - Taganana whòse ' 


: Warning: was never questioned, A aos 


"| ever, ‘Ram Mohon was of the view that the 


and acted upon ‘as, an ia AN for. more than. 


“three centuries, `. 
The concluding. paragraph of his: essay “to 


ee present-day administrator -of Hindu Law should `. 
“ “not try to correct. the “successive expositions. in- `- 
‘asmuch as- these. expositions had’ been received: ` 


which special reference’ has ` ‘been made a 


Sir Gooroodas, : is as follows : — 
E “Tai the ‘foregoing pages my endeavour has 
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“father, “but ‘extend to other- matters. | That in 


following those expositions which best reconcile 
law with reason; the author of the Bengal sys- 


tem is. warranted by the highest sacred autho- 


rity, as well as by the example of, the most. 


tevered of his predecessors the author of the 
‘Mitakshara ; and -that he has been eminently 


successful in his attempt at so doing, more 


‘particularly by unfettering property, and declar- 


ing the principle that the alienator of an heredi- 


tary estate is only morally responsible for his 
‘acts, so far as they are unnecessary and tend 


to deprive his family: of the means of support. 
That he is brone out in the distinction he has 


‘drawn: between moral precepts, a disregard to 


which ‘is sinful, leaving the act valid and legal 
and absolute injunctions, the acts in violation 


Despite ‘this cous. iriterpret ‘Mon; ee of which are null and void. If I have succeeded 


in this attempt, it follows that any decision 
founded on a different interpretation of the law, 
however widely that exposition may have been 


‘adopted in other provinces, is not merely retro- 
-` grading. in the social institution of the Hindu 


community of. Bengal, mischievous in disturbing 


“the validity of existing titles to property, and of 
-contracts founded on the received interpreta- 


_- tion of the law, but a violation of the character 
” of-justice; by which the administration of the 


: : ‘been. to show that the. province of Bengal, having: 


its own: peculiar language, manners and cere- 


' monies; ; has. long enjoyed: also a- district. system 


of law... That the: author of „this “system - has - 
_ greatly improved. on ‘the expositions followed _ 
> in other provinces “of: India, . ‘and, “therefore, A 


well ‘merits the preference: actorded: to. “this - -€X- 
position by the: people of Bengal. “That the dis- 


De crepancies“ existing ` amöngst-the .séveral inter- 
-pretations: òf- legal ‘texts are. not confined ‘alone’. 


` to the. law of Misposition -of property E d 


ikih MEN 


z females, 


existing law of the pèople in such matters was 
secured to the. inhabitant of this country.” 
Ram. Mohon's tract on the ancient rights of 


“published in: 1822, is still more 
interesting. ` He has- quoted ancient lawgivers 


like: Yajnavalkya, Katyayana, Narada, Vishnu 
“the Legislator, Vrihaspati and Vyasa to estab- 
< lish that they unanimously awarded to a mother 


an equal share with her son in the property of 


‘her deceased husband. The “purpose of these 


_ lawgivets, sga Ram Mohon, was that the widow 


4 : `V “ 
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should ‘spend the ‘rest of her life independently ’ 


- of her children. © Thea Ram Mohon core that 


Bengal School deviated from this principle and 


stated that even’ a mother of a single son should... 


not be entitled to any share: : The whole pró- 


perty, ‘they said, should devolve on the gon. , 


And in case ‘thé son should: die after the succes- 
sion to ‘the property, his son. “or wife ‘should 


inherit it. Tho result- of “this ‘ exposition has - 


been that the mother became ‘totally ‘dependent 
on her son ‘or her son’s wife. These expounders 
had’ stated further ‘that’ if more than one son 
should survive, they. can amet their : “tnother 
“family, as the right of a A depended, as 
they said, oa: the dissolution of the joint “family. 


The ia that tho author: of the. Dayabhaga 


and the -writer of Dayatattwa: had - done to > 


- females in Bengal :has been exposed by Ram 
Mohon in inimitable language.. He points out 


that by reason of-deviations from ancient prin- , 


ciples a- woman who was the sole mistress of 
the family became, on the death of her husband, 
dependent on -her sons and -subject--to tho 
slights of her daughters-in-law. In“ the Hindu 
Society of “his days; taking ‘advantage `of- the 
legal- position‘ of. the mother, cruel sons- often 
wounded the.” feelings - of- “their dependent 
mothers, deciding in favour of their own wives, 
when family disputes. took place between their 
- mothers and wives: And in the land of poly- 
‘gamy stepmothers“ were- more 
neglected both by. their stepsons and by their- 
sisters-in-law who were fortunate to have sons 
of’ their own, |: 


Ram Mohoneasserts ‘that one of the causes”: 
of the numerous of ‘Satidaha’ was the inferior - 


_ shamefully . 


legal status of. the mother créated by’ the ater’ 
interpreters of the law. ` He says that the Hindu ` 
widows burn themselves on: the pyres of - their 
deceased ‘husbands no merely out. of religious - 


` prejudices Or: early impressions: `" There -was ` 


another reason, according to him, for these 


` desperate acts. And that reason was that they 


witnessed the distress in which widows of -the 


- same rank became involved :and the insults. and < 
_slights to--which- they. were subjected. - The — 
restrains: on - female. inheritance, Ram Mohon 


points- out, - also encouraged polygamy. : Since, 
only the male offsprings would inherit property . 


_ the’ Brahmins ` were emboldened: to baie in 
m polygamy aae saa, S 
4 “ Mefcilessly” Ram Mohon fas e “attacked this ’ 


system of ‘inheritance: ° Hé ‘has said. that “this -— 
deprivation -of the. mother -of her tightful share 
in her “deceased -usband’s property” was bring- 


- ingih horrid ‘social evils: The first -was -that 
_the mother might’ have to: live-a-miserable life ` 
-as a sålve to others without any:hope of support ' 


from another “husband. ~The second was that 
the mother might be compelled to’ walk-in tha’ . ; 


paths -of -unrighteoutness -for maintenance and ' 
` independence. -And when. -neithet-of-these al: | 


ternatives was open-to. her, shé was tempted. to’ 
commit the. horrible act.of suicide by. throwing | 


. herself into the funeral pyre of her deceased ' 
: husband.. The inequity, of the. Law of Inheri- 
` tance in Bengal, says Ram. Mohon; is proved by 


the fact that female “suicideshere compared: to 
those in the other provinces were almost ten .to 
one. It is proved further.by the fact that!” 
plurality of wives in Bengal was more a 


than in other provinces, —- 


Tn’ this thesis Ram Mohon has tried “to. pro-,’ 
“pound that polygamy did not have the- approval 
of our ancient lawgivers: except ` under spenni 
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ĉircumstances. He has quoted Yajnavalkya 


and Manu to show that second marriages were - 


permissible during the ‘lifetime of the first wife 
in the cases of (i) the vice of drinking spiritu- 
ous liquors, (2) incurable sickness, (3) decep- 
tion, (4) barrenness, (5) extravagance,- (6) fre- 
3 quent ‘use of offensive language, (7). producing 
only female offsprings, and (8) manifestation of 
hatred towards her, husband. : ' 

He quoted. Manu to show. that a barren wife 
might be: superseded by another in the- eighth 
year. A wife, whose: children : were- all dead’ 
could be superseded ini the tenth year and a 
wife who. “produced daughters., only could ‘be 


-superseded in the eleventh year, Morcover,. the , 


82th verse of the 9th chapter of Manu. clearly 
lays_ down. “But she, though, afflicted with 


. `> iliness,. is. beloved. and virtuous, ‘must never bo” 


disgraced; though she. may . be _saperseded by 
another wife with her: consent.” 


“ Ram Mohon. proposed to the authozttics that l 


_ Magistrates or other officials should be appointed 


to receive applications ‘for’ sanction to a second. - 


marriage during the lifetime of the. first . wife. 
` Thèse Magistrates or public officers would give 


the sanction prayed for provided that one of 


the above .circumstances was satisfactorily 
” proved. Ram Mohon blames the rulers for not 
giving effect ‘to. “the law ‘that discourages poly- 
| gamy and invites them to enforce it to remove 
‘the distress of the female sex in “Bengal and to 
reduce the number of female suicides. i 


He then deals with ‘the rights of. daughters 
under the ancient law. -He has quoted: Virbas: 


pati, Vishnu,-Manu, Yajnavalkya and Katyayana | 
to prove that, these ancient authorities gave to’ 


the daughter. one-fourth part of the portion 
which a son ‘inherited, The “commentator of 


the Dayabhaga, Ram Mohon points out, set ` A 


. aside the right, of the daughters declarmg that 


they were not entitled to any share of the pro- 
perty -left by their fathers, but that the expenses — 
attending their marriages should be defrayed by 
their brothers. 


The commentator, says ‘Ram Mohon, errone- 
ously founds his-opinion on a pasage of Manu 
and that of Yajnavaikya which ran thus :— 


' © “A fourth part is declared to be the share 


of unmarried- daughters, and three-fourths of 
the sons; if the fourth part. of the property is 
so small 'as to’ be inadequate to defray the ex- 


A penses attending their marriage, the sons have 


an exclusive right to the property, but shall 
defray ‘the marriage ceremony of the sisters.” 


` Ram Mohon criticies this commentary in 
strong terms, He says: “How distressing it 
must be to the female community and to those 
who interest themselves in their behalf, to 
observe daily that several daughters in a rich - 
family can prefer no claim to any portion of 
the -property, whether real or personal, left by 
their deceased father, if a single brother be 
alive::, while they (if belonging toa Kulin 


- family or Brahmin of higher rank) are exposed 


to be given in marriage to individuals who have 
already several wives and have no means of 
maintaining them.” 

Ram Mohon then attacks another custom of 
the Hindus. A daughter or a sister was often 


` a source of emolument to the Brahmins of less 


respectable caste, who were most numerous in 


- Bengal and to the Kayasthas of high ‘caste. 
“They, did mot spend money on the marriage of 
their- daughters or sisters; but received fre- 


quently considerable sums from the bridegrooms 
or their families. They were” algo frequently 
marrying their female relations to men having 


7 iê, ` 
natural E A or “wor ‘out. bie old age “or - 
diseasé, merely from pecuniary -considerations. 


“The result often was that these women became 
f widows ` soon. after their- marriage and “Were ` 
condemned: to lead: a miserable existence for-the j 


rest ‘of their lives. ae a Sa to oat 7 


y 


ing female relations was against the dicta. of: 
the. ancient .authorities.- Ho quotes Manu aid 
' Kasapa and then proceeds to- add : 
mon sense, and: the law of “the. land’ designate 
such a practice’ as ån ` actual sale of females ; 


| and tho . humane ‘aid liberal among Hindu, ` 
<. lament its existence, as well as the annihilation : 
` oÊ female Tights in respect | of: inheritance intro- ý 


` duced by: “expounders, . They, however, trust, 
that; the humane attention ‘of Government ‘will 


; : be directed to ‘those evils’ which ate . the’: chief > 


sources of vice and “misery. and. even. of. suicide 


» 


_ among women ji: alere a, ae 


“Ram Mohon’s place. among. juciste and egal. 


elcier can: zeasily~ -be assessed not. only by 
what. he wrote on alienability. of property “under 
the Dayabhaga ; but also by what he wrote. on: 


laws" -relating: to females- ahd ‘on’ the necessity T 
_ The subsequent deve- g 


of changing - such. laws. 
“lopment of Hindu Law- on, rights of womèn to’ 
property. are “well: known. -- - And it is “for ‘the | 


student of legal history to” judge how much of 


the: “later . developments ` .owns their ` “origin to 


Ram Mohon's powèrful advocacy i in favour of. . 


women. © |. ; 
‘Then: again, ‘a Select ` Committee ok tne 
House of “Commons. was appointed in February, 


1831 “and ‘re-appointed in June, 1831, to consi- 


“this “Committee, = ‘He declined this request but 
wai his evidenéo i in the form of “Communi- 


` Ram Mohon. asserts that this practice of sell: 


_ “Both com- in 
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- cations, to. the- Board of Control”, . These: Com. : 


“munications were: published by him -in'a separate : 
` volume, : intituled - “Exposition - of “the practical’. 


operation of the’ Judicial and. ‘Revenue’ Systems ` 
of- Indi ` These expositions are in- the- formy 


` of qgüeston. ‘and answers on” tho Judicial and ` 


Revenue Systems. - In thesé answerg he. made a: a 


~ few. :remarkable suggestions on reformation. of: 
“the Indian Judiciary, ‘These: were- (1) the sub: ~ 


stitution-. of English for Persian ‘as. the.” official, Mi 
language of the courts of law; (2) ‘the appoint. ` $ 
‘ment. of Indian assessors in civil’ courts ; (GÝ the, 
trial by jury, of which ‘the “Panchayat - “system. : 
was’ the indigenous: parallel ; (4) the separation 
of- the: offices- of. judge. and revenue + commis- 


F ‘Ssioners ; (5) ‘the separation . of the’. -offices : of 
-judge -and magistrate ; (6) the. condifications of. : 
- civil and -crimihal law; and- De. consultation”. 


with : Seen Indians . ‘before. pate PR 


a 


* laws, = na 5o 


It cis, se legitimate to, „abserve ae Me 


- these "proposals of Ram Mohon. laid. the founda.” 


tion of India’s judicial system: | “Indeed, “he: was > 


‘the first to sow the „seeds _ of Teeni 
legislative, -bodies.- DN Roo i 


“He. eae the ‘substitution “af. ha 
‘English: language. ; for Persian’ “for use “in. ` courts 


of law. as the ‘English ` language . “would ‘have. 


the- ‘advantage of being the vernacular” ag 4 
of the Judges.” © 2 
-He adds that with baer “to the native è 
inhabitants the English language has tho game . 


disadvantage as Persian which ~was~ “then the ` l 
language of the Courts, ` Yet he was: récom. 
`. mending. the “English. language for the Courta 
-© d& the “renewal. of the Comipany’s | ` Charter. `` 
- Ram Mohon Roy. was invited to appear before. 


‘obviously with’ the ‘idea that such” ‘introduction a 


would. ultimately- promote the study- of àn. inter- - 


national language. “This” isa suggestion . which: 


amply reveals, his kaka a as. in 


. 
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Various other sae _to the language to be 


used in courts of law. 


He supports: the ia alane of “Indian 
Assessors- in Civil, Courts. - These appointments, 
according to him, should -be reduced to a 


regular system. -The Indian’ Assessors should, 


he said, be appointed by Government. for life, 
at the recommendation -of the Sudder- Dewany 
Adawlut, which should ‘select them carefully, 
with a view to their character and qualifications, 


and allow them to hold their situations during’ 


life and. good behaviour, on a salary of 
Rs. 300.00 to Rs. .400.00 per month. These 
Indian Assessors: should. be responsible to 
Government as well as.to the ‘public for their 
decisions, in the same manner as the European 
Judges, and correspond. directly with the Judi- 
cial Secretary. Their selections should be con- 
fined, he said, to persons who have been em- 
ployed for a period of. not less than five years 
as .Assessors (Mufti), Lawyers (Zillah . Court 
Maulavis), or “as the head native officers in the 
Judicial Department. 


As to trial by Jury his view, inter alia; was 
that a- Panchayat composed of intelligent and 
respectable inhabitants, under the direction of 


a European Judge to’ preserve order, and an 


Indian Judge to, guard against any private in- 
fluence was the only; tribunal which could 


„estimate properly thə whole bearings of a case, 


the validity of the documentary evidence, and 


the character of the witnesses, who could have > 


little. chance of imposing false testimony upon 
such a Tribunal... . < A~ 


- Ram Mohon was strongly in favour of separa- 
tion of the offices of Judge and Revenue Com- 
missioners and Judge and Magistrate. The 


separation of the two offices of Judge and ` 
‘Revenue Commissioners, he has said, has been 
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established by. long practice under the British 
Government, being one of the leading principles 
of ‘the.system introduced by Lord Cornwallis. 
Accordingly those young civilians who attached 
themselves to, the Revenue line of the service, 
had advanced by successive steps in that line; 
while those again who preferred the Judicial, 
had been in like manner continued and pro- 
moted through the different grades in that 
department of public duty. It was unwise, 
according to him, that persons who had been 
discharging high Judicial duties should he 
called upon to work, in. the Revenue line and 
attend to duties never undertaken before. He 
then said that the duties of Judges and Magis- 
trates were not so incompatible as those of the 
Judges .of circuit and Commissioners of Reve- 
nue; but separation of these duties was advis- 
able on account of the great weight of the 
business in the Zillah and Civil Courts, There- 
fore, these two offices—the Office of Judge and, 
that of Magistrate—should not be given to the 
same person. The Magistrates should assist the 
Judges in the .execution of their decrees or 
orders but the two offices should, he said, be 


“kept separate. 


He ‘favoured the introduction of a regular 
code of ‘criminal procedure. His suggestion 
was that this code should be founded as far 
as possible on those principles which were 
common to and acknowledged by all the 
different sects and tribes inhabiting the country. 


_ His ideas about drafting of legislations were 


so advanced that he wanted this code to be 
“simple in its principles, clear in its arrange- 
ment, and precise in its definition.” The code 
should ‘be such as would reader reference to 
any other authoritative books unnecessary. He 
also observed that the code should provide for 
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trial of persons of certain high ranks who were 
exempt from the control and jurisdiction of 
courts even if they. be of licentious character. 
He proposed that such persons should be tried 
.by special commissions composed of three or 


more persons of the same rank. The provision- 


for such a commission in the code, he thought, 
would deter them from committing any gross 
act of tyranny or outrage upon their depen- 
dents or others: He also proposed that a code 
of civil law should be enacted on principles 
similat to those for the criminal code. He 
advocated that the civil code should be acurately 
translated into Indian languages and published. 
under the authority of the Government. These 
publications should -also be widely distributed 
at nominal cost. Accofding to him, the Law 
-of Inheritance, as it then was, should continue 
with modifications pecular to . different sects. 
-But he hoped that with diffusion of knowledge 
and intelligence the whole community would 
ultimately be preparéd to adopt a uniform 
systém. ' 


He came forward with a scheme for consul- 


tation with representative Indians before enacting - 


laws which may be deemed to be the forerunner 
“of legislative bodies. He expressed his views 
“in these words: “At present when a new regu- 
lation, drawn up by any Officer of Government 
“and submitted to it is approved of, it imme- 
‘diately becomes law when promulgated, . the 
‘same as an act of parliament............... , when 
‘approved of, discussed, and sanctioned by king, 
lords and commons. From the want of suffi- 
cient local knowledge and experience on the 
part of the framers of such regulations they 
are often found not to answer in practice, and 
the iécal Government i is thus frequently obliged 


to rescind the whole or part of them. I-would 
therefore suggest that if any. new regulation be 
thought necessary before the completion of the 
Civil and Criminal Codes............ » great care — 
and precaution should be observed in its enact- 
ment., With this view every such: project of law . 
before it ıs finally adopted by the Government, 
should be printed and a copy sent directly 


_ from Government, not only to: the Judges of 


the Sudder Dewany Adawilut, and the members 
of the Board of Revenue & C, but also to the 


Advocate-General............... , to the principal 


, and to highly respectable 
merchants............ , to the Muftis of the Sudder 
Dewany Adawlat, and. the head, native officers 
of the Board of Revenue, for their opinions on. 
each clause of the Regulations to be sent in 
writing within a certain period. Because these 
being the persons who are affected by the _ 
Regulations, they. will be cautious. of recom- 
mending any that is injurious............ , @ copy 
of the minutes made. by the different parties 


‘above-named should accompany the Regulations, 


when these are-to be transmitted to England 


for the consideration of the Court of Directors, 


and Parliament; -and there should. be à stand- 
ing committee of the House of Commons, to 
take. the whole Regulations and Minutes into. 
consideration, and report to the House from 
time to time on the subject; for their confirmation 
or amendment.” He concludes by saying: “The 


` attention thus shown by the Government: at 
home and abroad, to the feelings and. interests 


of the Zamindars and merchants, as principal 
members of the community. though it would not 
confer upon them any -political power, would 
give them an interest in the Government, and 
inspire them with greater attachment to it, and 
also the whole community, as being under their 
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iens and in “general receiving its: opinions 
from them.” ate 


“These are but. a “few of ‘the R A 


Ram Mohon had made for the impróvement of 


‘India’s Judicial system of his days. 


It is. “evident, therefore, 
; momentous contributions to the social, economic 
and “political - growth of India. Ram “Mohon 


probed deep into. the Jaws governing the Indian 


people’ and; 'the machinery for administration 
or implementation. of those laws. ‘His tracts on 
` the problems’ of law: and the courts placed him 
ih the rank ‘of one, of- the originators “of modern. 
legal researches in our country. Of him, ‘the late 
Sir Deva Prasad ‘Sarvadhikary, at. the. opening of 
- an exhibition’ on ‘him, had ‘rightly observed on 
December 27, 1933: : 


that,: ike his. 


“Tt is my privilege to call 


aleon to the encyclopaedic mind and aeclivi- 
„ties of one, who as a man or a superman had 
- always stood out as the foremost intellectual 
product ‘of the century in which he was born 
and the one that followed aaa There had 
been nothing in our national activities for the- 
last one hundred years that that ‘super-mind— 
that- hydro-headed intellect—had not thought 
out; cleared up, provided for and proclaimed 
in clarion notes.” Indeed, the versatility of his 
genius is so amazing that ordinary mortals find 
it hard to believe that such a man was ever 
born on earth. And we have reasons to ba 


-proud that he was, in fact, born in this ancient 
“land which had been for thousands of years 
the home and cradle of high moral ethical, 


intellectual and philosophical ideals. 


“Utilisation of outer space & Celestial Bodies including 
the various implications of space communications 


INTRODUCTION 


Man, in his zeal, for knowing the unknown, 
exploring the unexplored and conquering the 
unconquered, has started undertaking many a 
hazardous adventure, hitherté unconceived & 
unimagined,—with the result that an infinite 
and illimitable vista has opened up before man- 
kind, in general, and before scientists of differ- 
ent pursuits in particular: It is thus no wonder 
that new problems are constantly coming into 
existence vis-a-vis the greatly intensified and 
diversified state activities in the upper strata of 
the atmosphere, in outer space and in the 
cosmos. It is by no means exaggerated by 
Dr. D. Goedhuis when he says that the con- 
quest of space is leading to profound changes 
in the structure of International Relations and, 
therefore; will lead to equally profound changes 
in the structure of International Law. This 
conquest according to him has not only added 
to the geographicaf dimensions of International 


stronger. 


BY a 
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Law, but also to the dimensions of the law- 


-making processes. (Netherland & Int. Law 


Review, Vol. XIII, (1966), P. 47). 


One of’ the immediate & most important 
aspects of these new developments & discoveries 
will be the direct responsibility of the U.N. to 
make all out efforts to see that new avenues & 
fresh resources are properly & adequately uti- 
lished for the benefit and useful purposes of 
mankind—for furthering the causes of human 
happiness, progress & prosperity and at the same 
time avoidance of fresh factors of conflict, 
rivalry & exploitation of the weaker by the 
The new ventures and their achieve- 
ments are sure to give rise to new bones of 
contentions, if they are not properly handled — 
and administered with sufficient, imagination 
and initiation even before hand, in anticipation 
of probable developments. .The success or 
failure of the U.N. will greatly determine the 
fate of mankind. There will be a new oppor- - 


tunity for U.N. to plead for the cause of 
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humanity, by forging new and universal interests 
and ties. avoiding narrow, national and munici- 


` pal differences, always based on. narrow, and . 


' partial considerations. According to some, the 
entire administration of .the newly discovered 
. & newly-achieved resources-and avenues should 
be entrusted to the U.N. which is so far the 
only world organisation, on the only considera- 
tion of absolute. equality of nations and indivi- 
duals, comprised by mankind. So far, there 
has been no universal agreement on this point. 
This will be undoubtedly a difficult’ job; but 
at the same time failure to come to an agree- 
ment or entrustment is sure to lead to fresh 


world. conflagration oh one pretext or other,’ 
one of the chief purposes of the U.N. was to 


avoid such catastrophe. As it has already been 
observed, the new adventures, new achievements 
_ & the new- developments will have immense 
impacts inter-alia on the world’s economic, 
political, administrative and legal problems. It 
is a matter of great satisfaction, that whatever 
else might be said for or against the activities 
and achievements of the U.N. some serious & 
sincere efforts’ are being ‘made by the U.N. to 
formulate certain principles before hand which 


will go a great way in anticipating certain mis- ` 


adventures, -atleast by some states and making 


adequate preparation & provisions for the same, 
so that they. might not do any actual mischief 


for their evil design. 


2. AN ANALOGY 


at 


, There is a very good analogy between the 


outer space and celestial bodies, on the one 
hand, and the. sea-bed and the ocean floor, 
_ beyond the limits of national “jurisdiction, on 
the other,:-regarding their explorability for 


peaceful uses and the connected legal and other 
problems. As a matter of fact; it has been 
suggestéd that the principles which are being 
formulated for the governance of the outer 
space and the celestial bodies should be adopted, 
as far as possible, if not mutatis mutandis, also 
for the governance of the sea-bed and the 
occean floor. 


3. Space activities and Space laws, 


Recently, there have been amazing and in- 
tensified state activities in the upper strata of 
the atmosphere, in outer space and in the 
cosmos. The. U.N. has been seriously making 
efforts to formulate and enunciate certain ex- 
pedient and effective principles for the guidance 
of the nations, so that the new achievements 


-and discoveries might be used for the benefit 


and peaceful purposes for mankind. A few 
states—Russia & U.S. for example have been 
able to project balloons, rockets and long-range 
missiles and to transmit radio waves into and 
through the upper strata of the atmosphere, 
which is beyond the present operating ceilings 
of conventional jet engines or piston engine 
aircrafts. Moreover, the epoch-making X15 
rocket-powered aero-plane of U.S.A. has gone 
beyond heights in excess of fortyfive miles. 
Manned orbital aircraft of a non-conventional 
type also- are in the active process of develop- 
ment. So far as the outer space and the cosmos 
are concerned, the first and revolutionary artifi- 
cial earth statelite in 1959 by Russia gave rise 
to an unprecedented scale of space research 
specially involving space law. Cosmos denotes 
the remoter regions of outer space. The contribu- 
tion of Prof. D. Goedhuis “Reflections on the 


„evolution of space Law”, pubfished in the 


Netherland & International Law Review, (Vol. 
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XII, (1966), PP. 109-149) presents a valuable, 
balanced and -uptodate discussion on the sub- 
ject. As summarised by Starke, there have 
been not only the number of weight and orbital 
ranges of the satellites projected by Russia and 
U.S.A., but also their functional diversity, for 
purposes, inter alia, of mietro-rology, missile 
detection, navigation, ionospheric measurement, 
so far radiation measurement, photography, 
communications, including tele-communication 
Both Russia and U.S.A. have conducted many 
important experiments with far-reaching results, 
for the penetration of the cosmos. In 1957, 


Russia first succeeded in hitting the moon and ` 


photographing its reverse side and continued 
even more distant space probing. In 1966, 
there occured the first soft unmanned landing 
on the moon. They have been followed by the 
man-in-space programmes of these two countries 
resulting in .sustained orbital flights by cos- 
monauts, including the walks in space and the 
rendezvous and the linkups in space of two air- 
crafts in 1965-66 having the way for manned 
astronautical navigation in the near future. 
Moreover, there have been many revolutionary 
extra-terrestrial “discoveries concerning the 
_ nature of the space itself, the magnitude of the 
cosmic rays, the radiation of the zone surround- 
ing the earth, the extent of the earth’s magnitic 
field, the nature of the ionosphere and measure- 
ment of micro-meteorite density”. As a result 
of the above discoveries and developments, the 
space law has become a very fruitful source of 
discussion and speculation. The U.N. has had 
many deliberations regarding the scope and the 
. principles of space law. A Committee on the 
. peaceful uses of the outer space was appointed 
in 1959. : There was also a legal sub-committee 


of this Committee. Prior to this above com- 


mittee there had been an ad hoc-committee on 
the peaceful uses of the Outer Space established 
by the General Assembly on December 13, 
1958 which in. 1959, completed an important 
report on the space law for the Assembly. 
Topics on the provisional agenda of the Legal 
Sub-Committee of the above said committee on 
the peaceful uses of the outer space are the 
following in terms of the General Assembly 
Resolution 2453 (XXIII : 


l. Draft agreement on liability for damages 
caused by objects launched into outer space. 


. 2. Study of questions relating to: 


(a) the definition of outer space ; 


(b) the utilisation of outer space and celes- , 
tial bodies, including the various im- 
plication of space communication. 


In the instant paper, efforts will be made fo 
examine different aspects of 2(b) referred to 
above. For obvious reasons, really useful space 
law can be successfully formulated only through 
a broadbased international convention. Suffi- 
cient space work has been done by the peaceful 
uses of outer-space Treaty of 1966. This treaty 
can very well serve as a useful basis for the 
proposed convention, not only in the sphere of _ 
space law but also in the case of peaceful uses 
of the Sea-Bed.and the Ocean Floor, beyond 
the limits of national jurisdiction as it has 
already been observed above. The above. men- 
tioned Treaty of 1966, is as a matter of fact, 
a Treaty on the Principles covering the Activi- 
ties of States in the Exploration and use of 
outer space including the Moon and Celestical 
Bodies, which had been happily approved by 
the United Nations General Assembly on - 
December 19, 1966, specially in view of com-— 


plete’ agreement concerning. the basic priini. ae ; 
-inspired the whole of mankind ; it is recognised 
„that -the exploration and use of the outer space 


of peaceful purpose, benefit of - ‘humanity, com- 
mon heritage, jack ‘of material E appropriakign 
_and the like, . 


ay = ei a Š a 


a. - Various Legal Gaii of some 
mportanti dasan. ae 
< The -most important questions that-suggest 
‘themselves at this stage are.: ` 
into and through the’ outer space, (b) Explora- 


~ tion and ‘use -of the outer 8pace and (c) extent. 
of exclusive occupation and national appropria- ` 


tion. These questions have obviously many and 
various’ legal ‘aspects, necessitating. the -detailed ` 


., and. elaborate examination and scrutiny of eachi 


of them. Before any such discussion of thè 
‘important’ poitits, we are to have clear and pre- 
< Gise ‘definition and. boundary limits .of the upper: 
strata ‘of atmosphere, “the: outer space’ and tho., 
cosmos. “These definitions have become inevi- 
table in view of the systematic and progrėssive ` 
achievemeñts of mankind’ which have ‘evidently 


great. promises. The said limits can be-ascer- - 


tained and determined by common agreement 


: in the form of some convention‘to be initiated’. 


and organised by the UN. Obviously, space- 


communication is fraught with immense risks, 


unlimited posibilities and revolutionary changes. 
in the concepts- “of internatonal relations. One: 
question is prima facie, abundantly clear, in 
‘the sense that the outer space’ ‘like: thé bed of 


~. the sea’ and floor -of the ocean are yet equally 


we 


unexplored. They are yet not the exclusive 
property of any particular state or states. Hence 
-some general and common -principles have been 
„enunciated by. the. peaceful uses of outer space- 
“Treaty: “of: “1966 - and approved by the UN. 
General Assembly of December 14, 1966.. 


-> 


(a) Communication 


“understanding, 
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"Entry into the outer space has, immensely 


should _be for the conimon interest of all man- 
kind and that also only for peaceful purposes ; 
it is also believed that the exploration and use 
of the outer space should be carried on for the 


_ benefit of all the peoples irrespective of the 


degree of their economic.and scientific develop- 


„ment, it is desired that the uses and explora- 


tion of the. outer space will contribute, more 
and more to. the International co-operation and 
-subject to . appropriate legal 
administration. In this context the Resolution 


1962 ~ (XVI) entitled “Declaration of Legal 
Principles Governing the Activities of the States 


in ihe Exploration and Use of Outer Space” 
was unanimously adopted by the U.N. General ` 
Assembly on 13th December, 1963; similarly, 


- ‘the Resolution 1884 (XVIII) calling upon States 


to refrain from placing in orbit round the earth, 
any objects carrying nuclear weapons or any 


-other- kinds of weapons of mass distruction or 
“from installing such weapons on celestial bodies 
“was unanimously adopted by the U.N. General 


Assembly-'on October 17, 1963. The U.N. 
General- Assembly Resolution 11000) of 3rd 
November, 1947 condemned propaganda desi- 
gned or likely to provoke or encourage any 


-threat -to the. peace, breach of the peace or act 


- of aggression. Thesé considerations applied to 
the- outer space also. Hence the principles 
agreed upon and accepted by the said Treaty 


“of 1966 are sure to- further the purposes and 
-objects of the- Charter of the U.N. (Vide 


Articles I- & I). 
The purposes of the UN. are to maintain 


inteinational peace and security*and to that end: 


to take: effective collective. measures for the pre- 
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vention and removal of threats to the peace, and 


for the suppression of the acts of aggression or 


other breaches of the peace, and to bring about 
by peaceful means and in conformity with the 
principles of justice and international law, ad- 
justment or settlement of international disputes 
or situations which might lead to the breach of 
‘the peace, to develop friendly relations amongst 
nations, based on- respect for the principles of 
-equal rights and self-determmation of. peoples 
and to take other appropriate measures to 
-strengthen universal peace; to achieve inter- 
national co-operation in solving international 
-problems of an economic, social cultural -or 
-humanitarian character and in promoting and 
encouraging respect for human rights and 
for fundamental freedoms, for all, without dis- 
tinction as to race, sex, language or religion 
and to be a centre for harmonising the actions 
of nations in the attainment of these common 
ends; 


When these above objects of the U.N. were 
enunciated the present developments and 
achievements about the space-acitivities were 
. not envisageable. Hence, at the time of their 
enunciation, they could not have the present 
space situation in view. But in view of the 
` analogy of the outer space with any other tradi- 
tional & known potential source of interna- 
tional dispute, the peaceful use of outer space 
Treaty 1966 has rightly extended the operation 
of the U.N. objectives to the space question as 
well which cropped up later, with the confi- 
„dence that the said Treaty would further the 
purposes and principles of the Charter of U.N. 


In terms of Art. I of the Treaty of 1966, 
referred to abôve, the exploration and use of 
outer space including the Moon and the other 


celestial bodies shall be carried out for thd 
benefit and in the interests of all countries, 
irrespective of their degree of economic or 
scientific development and shall be the province 
of all mankind. The outer space including the 
Moon and the other celestial bodies shall be 
free for exploration and the use by all states 
without discrimination of any kind, and on a 
basis of equality and in accordance with inter- 
national law, and there shall be free access to 
all areas of celestial bodies. There shall also 
be freedom of scientific investigation in outer 
space, including the moon and the other celes- 
tial bodies and states shall facilitate and 
encourage ‘international co-operation in such 
investigation. Again in terms of Art. I, outer 
space, including the Moon and other celestial 
bodies, is not subject to national appropriation 
by claim of sovereignty, by means of use of 


occupation or by any other means. 


For obvious reasons, if no state or states 
are capable of appropriating the outer space, 
including the moon and the other celestial 
bodies, the question suggests itself in whom it. 
will vest. In absence of any other organisation of 
the type of U.N., it is the U.N. & the U.N. alone 
which can competently deal with its adminis- 
tration and exploration on the basis of a con- 
vention of all the nations or at least as many 
of them as are inclined to join the suggested 
convention. 


5. Space-Communicationg and their legal 
implications. 


Entry into and navigation through the upper 
‘strata of the atmosphere, the outer space and 
the cosmos have obviously got very and many `` 


significant legal implications. These regions °° 


4 


belie unexplored are hót within: the denah of 
acuve International Law, or as a matter -of fact 
any law. and convention. The exact-boundary 


limits of each of them also, has not. yet. been, 
defined. Nobody: knows’ also which is ‘the com- ` 
petent authority or ‘instrument for: this purpose. 


One might. Presumably point. to. U.N. for--this 
purpose ` and function ; -but there also is likely 


to be difference of opinion-and assertion, Next - 


_ to UN. is a competent body: constituted. and to 
patios with the active help and- resources of 
the U.N, > Such a body can again come into 


existence . only “with the conmvance. ‘of different 


nations—particularly, the biggest and the most 


"+ powerful ones. This is possible only through ` 


some conyention of nations. Such a conven- 


tion alone can take into consideration ali the ` 


is aspecis of the different important questions, after 
careful and. balanced delibrations and efforts. 
Space laws are bound to be of so immense inte- 


g rerest ; nothing will be-allowed to be done by any- 


state—to its detriment, if such’ a state is. specially 


a pioneer in the matter_of' space exploration.. 


‘After the geographical- limits of the above said 
regions are ascertained, the next question- that 
suggests itself is- how far- within these regions, 
the different states can claim’access on the basis 
- of sovereignty. This is exactly’ the -question 
which is of farreaching significance, in the sense 


that these regions are open to the whole man 

kind, without any reseryation whatsoever and ` 
` without any scope “of ‘individual’ state appro-.- 
priation.- Hence the ‘situation will demand. ` 


some amount of agreement and adjustment to 


allow these regions to~be explored: and “utiliséd ; 
only for the peaceful, purposes and benefit’ of’ 
. mankind. Any use for distructive purposes or 
any exclusive- benefit only-to some states are at - 
-Herein again the importance - 


_- once “ruled- out, 


4 


‘outer space Treaty of 1966. 
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of. an international convention has got to be 
imperatively recognised and can by no means 
be dispensed. with. Exploration of new regions, 
with new ` possibilities, will certainly require 
new. approach ahd new understanding. The 
rule of.usque ad coelum i.e., the doctrine of the 


- sovereignty. of the adjacent state to an unlimited 
` height cannot work in practice and rightly has 


not been insisted upon by the States. In the 


“result, in actual practice, they have acquiesced 


and still acquiesce in the repeated crossing and 


_counter-crossing of their superjacent space, by 


orbiting satellites and capusules, at heights of 
ore hundred miles and more, without their 


` prior consent. Moreover, there is some difficulty 


in applying to space, one of the considerations 
notionally underlying the usque ad coclum rule, 
namely, that of a-vertical column which remains 
permanently ‘and statically appurtenant to a 


. particular subjacent state, in as much as it not 


strictly corroborated by scientific and astrono- 
mical data. Most of the states, however, are 
prepared to agree-on principle that for security 


‘ purposes, the upper limit of the sovereignty 


must be limited. There is no consensus on 
this point too. The limits suggested start with 


.300 miles, as the minimum. It appears that 


states for ptepared to allow innocent passage of 
objects. for scientific and peaceful purposes— . 
but, in no case, for military or destructive 
designs. | 


„Some important areas of agreement have 
been found possible ‘by the peaceful uses of 
According to 
Ait.. IV. of this Treaty, States parties to it 
undertake not to- place in orbit, around the 
earth, any objects, carrying nuclear weapons or 
any other-kind of weapons of ánass-destruction, 


A 
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instal such weapors.on celestial bodies, or sta- 
tion such weapons in outer space, in. any other 
manner. The. Moon. and the other celestial 
bodies shall: be - used: exclusively for ` peaceful 


purposes. The establishment of military bases, - 


' installations and fortifications, the testing .of 
any type of weapons and the conduct of mili- 
tary manouevres on celestial bodies shall. be 
totally prohibited. But there will be no prohi- 
bition for the use of military personnel for 
scientific fesearch or any other peaceful pur- 
‘poses. Equipment. or facility for peaceful ex- 
_ploration -also will not .be prohibited, The 
astronauts should. be treated as envoys of man- 
kind to- the outer space and should be given 
all possible-assistance in the event of distress, 
accident or emergency landing on another 
state—including their. safe and prompt return 
to the state of the registry of their space 


~ 


vehicle. Astronauts of-one state shall render all 


possible help ‘to the astronauts of other States. 
The States should immediately inform the other 
states or the’ Secretary General of U.N. any 
phenomena which -might be proving dangerous 
for the astronaut’s health and life. The states 
shall bear international - responsibility for 
national activities—governmental or non-govern- 
mental. 
have to function subject to ‘the authorisation 
ànd. -supèrvision of their respective states. An 
‘international ‘organisation also will have to 
function subject to the conditions of the Treaty 
of-1966.- A state’ launching or procuring to 
launch an object into the outer space shall be 
liable for the damages done to the other states. 
A state on whose registry, an object is launched 


into outer space, shall retain jurisdiction and., 


control over such an object and over any per- 
sonnal thereof while on outer space or on a 


The non-governmental agencies will 
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celestial body. Ownership of objects launched 
ito outer space, including objects landed’ or 
constructed ọn a celestial body and of their 
component. parts shall not be affected by their 
presense in outer spdce or on a celestial body 
or by. their return to the earth. Such objects 
or component parts found beyond the limits of 


the states on .whose registry they “are carried - 


shall be returned to that state patty which 
shall, upon request, furnish identifying data 
prior to their return. 


There are many other legal. questions that 
may arise. 
and falling debris -injure some body,. who will 
be liable for damages. -Of course, they might 
“be apportioned between the States of the collid- 
ing parties. Recently, an international pollu- 
tion control was urged in a Seminar in New 
Delhi This might be quite possible after Man 
& Nature Conference to be held in Stockholm 
in 1972, to be organised by U.S.A. « 


“ 6. Exploration and use of Outer Space 
“> and Celestial Bodies: ~ 


Man has not yet been able to ascertain as 
to what metalic or any other kind of valuable 


Thus if a collision occurs in space- 


articles or properties, if any, will be available in ~ 


outer space, the moon and other celestial bodies. 
The more valuable the finds, the greater will 
be the race for appropriation in disregards of 


~ the canons of international law or the principles 


of U.N. Human psychology being what it is, 
no body can guarantee that the exploration and 
uses of outer space etc, will be absolutely 
peaceful and strictly according to the norms of 
international law. They are ‘quite likely to 
give rise to international disputes -which also 
constitute a subject-matter of international law. 
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Selfish motives and interests and aspiration for 


supremacy i in national and international Ik : 


cannot be totally miled out, 


Hence the peaceful uses. ‘of - utes space 


Treaty of .1966, has’ rightly emphasised that . 
states shall carry on activities in exploration ` 


and use of outer space, including the Moon and 
other celestial - bodies,- strictly in accordance 


with international law, including the charter’ 


of the U.N., in the interests of: maintaining 
l international peace and security and also pro- 
moting ' international co-operation and - under- 
: standing (vide Art, ID. ` > 


Art.. IX of the above mentioned ‘Treaty 


: provides that in the exploration and use of the | 


outer space and the celestial bodies, the States 
should invariably be guided by the principle 
of co-operation and mutual assistance and with 


due regards to the corresponding interests of - 


other states. Ail explorations should . be sa 
conducted as “to avoid harmful contamination 
and also adverse changes in the environment of 
the Earth. In case of any such eventuality, 
necessary precautions and | other | remedial 
methods should be adopted. If the activities ‘of 
One state are _ apprehended to. be, potentially 
harmful to any other state, for the peaceful 
use and exploration of outer space and the 


celestial bodies, appropriate international consul- 


tation should, be undertaken before hand, prior 
to proceeding with. any such activity or experi- 


ment. A request for such international consul-- 


. tation can bé made by any | state whose interest 
‘is likely to be affected adversely. All states 
shold be treated as equal and’ equal oppor- 
. tunities should be given to all of them, in case 
any request is made by any other state to 
observe.the activities of any state.” The terms 


and conditions for this purpose are to be settled 


-by the states concerned. -In terms of the provi- 


sion- of Art XI, the States agree to inform the 
Secretary-General of the U.N. as well as the 
public and the international scientific com- 
munity, to the greatest extent feasible and 
practicable, of the nature, conduct, locations 
and the result of such activities. On receipt 


of the said information, the Secretary-General 
‘of-the U.N. should desseminate it immediately 
_and effectively, All 


stations, installations, 
equipment and spate vehicles on the moon and 


- other celestial bodies shall be open for visit to 
‘the representatives, subject 


to reasonable 
advance notice, maximum precaution and non- 


interference with: the nomal activities, 


"7, ‘Some comments on the Treaty of 1966. 


All the States have not joined the Treaty: 
of 1966. This is more or less true of all inter- 
national treaties, conventions or even the inter- 
national organisations, like the League of 
Nations or the United Nations. This is inherent 
in the very nature of the concept of interna- 
tional law, largely determinable by the impli- 
cation of sovereignty. But the door is open 
for signature, by any state, at any time, even 
after the treaty comes into force. According 
to the principles and conventions of interna- 
tional law, this Treaty as usual, has to ba 


ratified by the respective states. And as a 


matter 6f practice, this treaty shall enter into 
force upon the deposit of instruments of ratifi- 
cation with the governments named in the 


- Treaty ‘and due registration with the U.N. 


Secretariat. This is in pursuance of the pro- 
visions of Art. 102 of the UN. Charter which 
enjoins that every Treaty and every inter- 


r 


28 ma UNIVERSITY. LAW JOURNAL 


national agreement entered into by any mem- 


bers- of the U.N. after its charter into force, 


shall, as soon as possible,- be registered with the | 


secretariate & published by it and in order to 
emphasise the importance of registration, ‘it 
has been further provided that no party to any 


such treaty or international agreement which ` 


has not been duly registered in accordance with 
these provisions „may invoke that treaty or 
agreement before any organ of the U.N. As 
new states can be signatories to the Treaty, so 
the earlier signatories also may withdraw from 
the, Treaty. This liberty is based upon the 
independence and ‘equality of all’ states, before 
international Jaw. For the purpose of with- 


drawal, due notice will have to be given’ and. 


‘the withdrawal will take effect one year after 
the notice. The notice also can be given only 
one year after the entry into the Treaty by the 
| State in question. After the due notice and the 


expiry of the required period, the withdrawal 
is automatic. No authority can stop any state ` 
to withdraw. The notice in question is only of. 


procedural importance. In between the two 


extreme positions, namely; not to sign at all or 


to withdraw after signature, the- provision is 
there in the treaty that any state, party to the 


Treaty, may propose amendments to the Treaty — 


itself. Amendments are to enter into force for 
each state accepting the amendments upon their 


acceptance by a majority of the states. The ` 


rest of the states will be bound by the amend- 
ments; only if accepted by them: and for them, 
the amendments will come into force, after the 
date of their acceptance. There should - have 


been no provision for the States parties to the- 


. Treaty to be at liberty to accept or reject the 
amendments once they have been accepted by 
the majority of the member states, 


`- Any “dispute over anything of the outer 


_space—regarding occupation, appropriation or 


sovereignty is sure to take an international 
shape. -In case ‘any state like America or 
Russia, chooses to claim any exclusive right 
due to first landing or occupation—who is to 


ultimately decide or adjudicate such a claim? 


There cannot be any’ international court in the 
outer space; nor can there by any war there. 


` The ‘dispute of the claim will have to be 


decided, fought or sorted out, on ‘this very earth z 


` in the international - arena, according to the 


principles of international law. Such’ a` claim 
or right cannot be altogether ruled out, Hence 


` effective. international steps should be devised - 


before „it is too late and -the conflagration 


~ actually takes pines aoe the hopes of UN. 


1 


8. Some outlines’ of suggction 4 


The Treaty of 1966 is concerned only with - 
general and broad principles, as indicated by . 
its very title, “Treaty on Principles Governing . 
the Activities of States in the Exploration and 
Use of Outer Space, including the Moon and, 
other Celestial Bodies”. Detailed rules and, 
Regulation will have to be worked out, includ- 
ing .the definition of outer space, the boundary 


limits of-the upper’ strata of the atmosphere, 


the outer space and the cosmos,’ the procedura 
of entry thereinto, exploration and" use for 
peaceful purposes only, for the benefit of the 
entire mankind, without any.design for destruc- 
tive activities, taking sufficient, precaution- ` 
against pollution of surroundings and providing 
for adequate compensation, in case. any states - 
or individuals are subject to any injury. or loss. 


There must be some amount of compulsion 
as mere persuation and agreement is not deemed 
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sufficient for the smooth working of interna- 


tional principles and undertakings, even in spite 
of the best of intentions and motives. But how 
and how far is it feasible? Auto-limited on 
auto-restricted sovereignty may be the only 


solution. Without any such expedient limitation. - 


_ no spectacular progress in international law 
and practice is feasible. Historically speaking, 
the same restriction of individual liberty could 
be credited with the organisation of the state, 
only at ‘the cost of some amount of individual 
- freedom—Uultimiately for the benefit of the indi- 
viduals themselves who could in that way be 
led to form the society and the ‘state. “The 
organisation of one world ‘state is quite feasible 
on this analogy of the, -state organisation in the 
|, Municipal sense. i 


The Treaties, Agreements and Conventions: 


acceptable to the majority must be acceptable 
to the rest. Amongst the members of the Trea- 


ties etc. also majority decision should “be bind- 


el i 
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ing. on all, There should be some sort of penal 


` provision in case of every Treaty or Agreement. 


A penal clause also depends upon two main 
questions: sovereign independence of states 
and lack of adequate sanction or machinery for 
application or enforcement of penal provision. 
This-is virtually the crux of the whole problem 
of international law and international agree- 
ments or- undertakings. 


On the approval of the above out line study, 
it would be completed in all its details, includ- 
ing the uptodate developments in the specific 
sphere,. indicating problems, difficulties and 
current tendencies and speculations. The 


` detailed study would also exhaustively cover 


all existing and proposed laws, treaties and 
agreements and decisions of courts or other ` 
bodies, with necessary comments, discussions 
~and suggestions for Pee as far as 


feasible. 
| 


The Two Problems of The Bar ` 


My Lord Mr. Justice S. P. Mitra, 
The Hon’ble West Bengal Law Minister, 


Mr. A. Sattar, 


The President and my beloved friends of the 
Bar, 


I feel honoured and privileged to have an 
opportunity to address this historic West Bengal 
Lawyers’ conference, 


The Advocates Act, 1961 provides inter alia 
for formations of Bar Council of India and 
State Bar Councils having a common function 
u/s 7(c) and 6(d) “to safeguard the rights, privi- 
leges and interest of Advocates”. — 


This paper aims to focus the attention of 
this august assembly of Advocates to only 2 
out of many problems against which the legal 
profession has to be safeguarded. 


(A) Unemployment or under-employmént is 
undoubtedly the most baffling problem of the 
legal profession. I confess I could not find any 
statistics, surveys, reports or other written 
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record about this problem and its solution, 


“This unwritten yet most pressing and practical 


problem has marred the traditional prestige, 
glory and nobility of the learned profession in 
law. A law conference-not-of.the academicians 
but of the professional lawyers will be mean- 
ingless if it does not confer on this corresive 
problem of the profession. Hardly say such 
conference ever touched-far less tackled this 
problem. Does it feel shy to deliberate on this 
problem ? Will such deliberations be derogatory 
to the everdecaying decor and dignity of the 
legal profession? I must join my friends, 
specially the new and would be entrants to the 
legal profession to emphatically give a negative 
answer to those questions. Time has come 
when the profession must arrange for a full 
fledged discussion of this unemployment prob- 
lem and its solutions. 


It is true that unemployment, under-employ- 
ment or absence of full employment is not a 
question faced by the law profession alone but 
by the other professions like Medical, Engineer- 
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ing, ‘Accounting etc.” and in fact by the whole 
nation. ` The advent of- the new political” force 
` and philosophy at the Centre’and the States in 
India, after the recent: elections; will no doubt 
usher in -multipronged~-measures to save the 
“country from the menacing problem of unem- 
ployment. - But should we simply wait-for and 
depend upon the Government actions ? Should 
_ we not sit down on this vital problem affecting 
- a very important segment of-the Society whose 

avowed policy is Rule of law? Without law- 
i yers, rule of law is unthinkable, | 


“To safeguard the profession and thereby to 
assist the Government,- our -law conference has 
a sacred duty to discuss the .question of un- 
employment and find out its -solutions. 
>. Let us look how employment opportunities 
for -Professions- other than law have been 
secured by enactment- of laws ~or. measures 
having ‘the force of law. l 


_ The Jaws on Insurance like, Life, ‘Accident, ` 


Fire etc., Employees’ State Insurance, Workers’ 


Compensation and even the latest law validating ‘ 


Abortion have- provided immense scope for 
employment of Doctors. An Insurance Medi- 
cal Practitioner under the E.SI. Act, 1948, hag 
even ‘a fixed area-wise number of Insurance 
employees as his well-secured field for patients. 
“Similarly under the Wealth Tax, Estate Duty, 
Municipal and Corporation laws etc, Engineers’ 
Certificates- on valuation: etc: have been pres- 
| cribed for. 
opportunities to the -jobless Engineers, 
Government is launching- vafious projects `of 
construction for rural and ‘urban upliftments. 
CM.D.A. is encouraging the formation of Co- 
Operatives by the young unemployed Engineers 
to entrust them-with the new jobs. LR.C.L has 


“Moreover: to - provide employment : 
- the 
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been `started ,to rehabilitate and reopen the 
closed: or sick industrial concerns to absorb the 
army of unemployed Engineers. Schemes for 


‘imparting technical know-how, effering financial 


assistance and -opening up new avenues of em- 
ployment for the- men of the Engineering pro- 
fession have been envisaged in the various 


' plannings and laws of the country. 


Similarly, under the Companies Law, Ex- 
port-Import Regulations, Estate Duty, Wealth 
Tax. Industrial, Co-operative, Educational 
Laws etc., the Audit and or Certificate of a 
Chartered Accountant has been directed as 
compulsory. Even in the recent Wanchoo 


7 Committee ‘Report (presented to the Loksabha, 


on 20.3.72) some tax relief by allowance of 


‚professional expenditures of an Advocate has 


been suggested but on condition that his 


` accounts must ‘be audited by a Chartered 


Accountant.. 

All those laws have thus heen framed to 
secure for and assure to the members of those — 
professions a ready and fixed market of Cus- 
tomers. i 
` -We -welcome this drive and dynamism of 
the Government for the various plannings and 
gigantic tasks to rebuild our country and there- 
by to generate the new employment potentials, 


But the question remains what has been done 


for ‘the jobless ie. briefless lawyers ? 


On the Supply side, there has been increase 
in the. number of Law Colleges having ever- 
increasing number of students.. No restriction, 
in the shape of tough professional tests for en- 
rollment as an Advocate has been made under 


“the Advocates Act, like other professions of a 
` Doctor, Chartered Accountant or Chartered 


Engineer etc. A payment of *Rs, 250/- only 
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under the Advocates Act, 1961 or the enhanced 
amount under the proposed amendment of that 


Act will entitle a law graduate to be enrolled . 


as Advocate. Supply of the’ lawyers is thus 
always unchecked and uncontrolled. Persons 
without proper talest, wisdom, integrity, intelli- 
gence ‘and initiative have, therefore, poured 
in polluted the profession. 


- On the Demand -Side a member of the legal 
profession: has not a single law as for those 
other professions assuring him any fixed market 
to sell his labour. On the contrary there is 
absence of any compulsory provision for 
engagement of a lawyer by the litigant in any, 
sphere of administration of justice. Hither in 
Civil, or in Criminal or in Commercial or in 
Revenue or in Labour or in any other field of 
law, a litigant is never under any compulsion 
of law to engage a lawyer.. “In some Tribunals 
specially dealing with criminal matters the 


appearance of Lawyers is prohibited by law. 


Laws of the land permit a citizen to appear 
personally before all forums from the lowest 
to the- highest viz., Supreme Court, for seeking 
redress in his dispute either against the fellow 
citizen or against the State, The gradual 
curtailment of the right to. property as an 
essential policy for a speedy stride of socialism, 
as revealed from the amendments of the Consti- 
tution of India, is a sign for ever-decreasing 
litigations “and consequent reduction of the 
demand for: lawyers.” 


. That is why either the old laws are moulded 
or new laws are enacted by the Government to 
eliminate lawyers. For example by recent cir- 
culars u/s 143(1} of the I. T. Act, 1961 as soon 
as a Return of Income with supporting state- 
ments are filede the I.T.O. will complete’ the 


the country under new plannings, 


assessment and send Demand Notice with 
Challan, if any, : without hearing either the 
Advocate or even his client ie, the Assessee. 
Just as in the economic filed the Government is 


gradually eliminating the middlemen, similarly . 


the same policy of elimination of the lawyers 


‘is taking place by and by. With the gradual 


expansion of the Public Sector or Joint Sector 
in the Industry, Trade and Commerce, the 
demand for a professional lawyer is dwindling. 


How this problem, looming large before the 
members specially- the juniors of the law pro- 
féssions, has to be solved ? The answer depends 
on our collective wisdom and co-operation. `` 


We have first to assess the magnitude of 
unemployment in the profession: by collecting 
and co-ordinating the field survey for getting 
the facts, figures or statistics on this problem. 
For this purpose this conference may form a 
special committee which should contact and. - 
enlist the co-operation of all the Bars, the West 


‘Bengal Bar Council and other authorities or 


experts concerned. 


Secondly, we may approach the West Bengal 
Government (which fortunately is now headed 
and run by 9 among the total Ministers who 
are the esteemed members of the law profession) 
to decide the ways and means for eradicating 
the profession, the intelligensis of the Society, 
of the’ ills of unemployment and under-employ- 
ment. We may suggest that lawyers must be 
given -due share of econontic -gains in the 
gigantic tasks of reconstruction and rebuilding 
Just as a 
Practitioner in those professional fields other 
than law is ensured some earnings by the afore- 
said laws or regulations why similar such laws 


` or regulations should not be evolved for com- . 
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pulsory TETAN of -the services of an misconduct of. an-Advocate has been classified 
Advocate? Government may, for example, be into’ 2 heads -viz., (a). Professional misconduct 


well-advised to prescribe that. éach- Panchayat 
or Co-operative whether “in the agricultural, or 


- industrial, rural or urban set up, must have a 
‘duly enrolled advocate for its incorporation and 


‘conducting and or certifying the authenticity of 
the legality of its affairs. 


_ Thirdly, Government ‘must declare its policy 
and attitude towards the legal profession just 
as it does in respect of: Industry, Trade, and 
Commerce. If the Policy of- new Socialism or 
, Nationalisation is gradual elimination of law. 
_ years and. introduction of a reformed system 
of administration of justice without necessity 


. of lawyers, then immediate provisions have to- 


be made for rehabilitation of the lawyers ‘and 


` replanting them in other fields of earning or 


let the profession itself be nationalised. . 


_ Last but not the least the Government can 
enact legislations “so that the law profession is 
represented in the management of public utility 
concerns or. public sector enterprises. 


(B) The Disciplinary” proceeding ~u/s ‘6(c) of 


.the Advocates Act, 1961 is another problem of 


the profession. An Advocate is always haunted 
with the sceptre of disciplinary proceeding that 
might be started by a Disciplinary Committee 
u/s 9 simply for the fact that-a complaint by 
a lawyer, or a judicial-officer, or a man of the 
street has been filed against him on -payment 
of the usual cost to the Bar Council. The 


- greatest danger is that- the Disciplinary Com- 
‘mittee of a State Bar Council is entitled u/s- 


, 35 to punish an Advocate for “misconduct”, 


But. the word .. “misconduct” 


-5 


used in sectiofs `- 
6(c) and 35(1) has not been -dèfined u/s 2.. -The-- 


‘view in this matter. 


and (b). Other misconduct. Although the Bar 
Council of India has been empowered u/s 49(c) 
to frame Rules about “the standards of pro- 
fessional conduct and etiquette to be observed 
by. Advocates” but one does not find anything 
- in the Advocates Act as to what is meant by 
“other misconduct”, This- vagueness of the 
terms used for punishing a member of the legal 
profession is a serious snag for the law profes- 
sion. The wideness of the term may also 
encroach upon the non-professional, family or 
personal conduct of an Advocate. ~ Any allega- 
tion of “other misconduct” levelled against an 
Advocate. by a designing person is sufficient to 
spoil his. dignity and reputation in the profes- 
sion. Even in Rules 3 to 6 of the Central Civil 
Services Conduct Rules 1955 there is no provi» 
sion of such strange word “other misconduct”. 
It is, therefore, imperative that we should 


‘first’ pull our heads together to remove the 


vagueness and unreasonably wideness of the 
term “misconduct” and formulate our personal 


N 


_ Then the question remains why an Advocate 
is being forced’ to such a humiliating position 
of standing the chance of being punished by 
a Disciplinary Committee on the complaint of 
ap outsider to the profession. It is not clear 
why the rights, privileges and interest of an 
Advocate is exposed to such penal proceeding 
on the basis of a complaint and that also from 


“a non-Advocate, 


A non-Advocate has got many ‘remedies 
under the laws of the land to proceed against 


“an erring Advocate. It is thus @ system which 
~-cuts“at5the rest ‘of the safety,” independence, 
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security- and dignity of the law profession. 
The disciplinary -proceedings should at least 
. exclude. the non-lawyer’s right to complain to 
the Bar Council against an Advocate. More- 
over what is the justification of such enactment 
of disciplinary and punishment proceedings ? 
One can control, “discipline or punish another 
whom he loves and protects, A Bar Council, 


which. has not been vested. with the power to . 


arrange for solving the menace .of unemploy- 
ment in the profession or .to protest an Advocate 
from encroachment upon his personal, family 
and economic rights by a non-Advocate, should 
not be allowed to punish an Advocate specially 
on the ground of .“other. misconduct”. -Right 
without .Duty or vice versa is absurd. If an 
Advocate has already a duty to a non-Advocate 
under the law. of.the land why then saddle the 


aad 


Advocate with additional duty to the non: 
Advocate under the Advocates Act- on the plea 
of “other misconduct”? Hither eliminate such 
additional duty upon the Advocate under the 
Disciplinary measures of the Advocates ‘Act or. 
invest him with additional right to be protected 
under that Act against non-Advocates, 


I am confident that this conference will find 
out the proper solution to those problem to` 
serve thé cause of the legal profession. For the 
first time since Independence this State of West 
Bengal is now under the Chief Ministership of 
a very eminent lawyer. We may, therefore, 
hope that the problem of the legal profession 
and its solution, as will be, chalked out: by this 
conference, will be approved and’ acted” upon 


' by: the State Government. 


+N. B, This paper was ‘placed . at the 29th Annual Conference of the West: -Bengal 
.Lawyers’ Association held on 9.4.72 at the Burdwan University Campus. 


-> Work to, rule has become a common pheno- 
menon in the British Industry and it plays an 
important part to focus.the grievances of the 
aggrieved workers. ` The cause of working to 


‘rule is to behave in such a way as to cause 


disruption in the services while retaining their 
contract of: employment. The working to rule 
designed to keep the industrial action within the 
bound: of the contract -of employment. There 


_ is no firm rule about wares to rule.’ 
In Britain, with. ‘the “enactment of the . 


Industrial Relations Act, 1971, the Government 
has been trying to curb the work-people’s work- 
ing to rule under the provisions of the Act, 
nevertheless, the workers being backed by their 
unions have resorted to this policy to cater to 


‘the demand for higher wages and ai aa 


of their sona of services. 


“Work to rule”, as President Sir John Danald- 
son of the National Industrial Relations Court, 
said in the favour recent, judgment on the 
British Railways case, “is irregular industrial 


- action, short of a strike in that it involves indi- 


vidual -breach of contract”, This industrial 
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“Work to-Rule and the Rule of Law 


l By 
` D. K.. Mukherjee, U. K. Correspondent, 
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policy -of working to rule has been widely used 
by the- British and American workers as opposed 
to the form of voluntary collective batgaining. 


“Collective ' Bargaining”, as defined by the 
U.K. Ministry of Labour, is applied to those 
arrangements under which wages and conditions 
of employment are settled by a bargain in the 
form of an agreement made between employers 
and Association of employers and workers 


- organisation. Agreement reached after such bar- 


gaining in face regulate the terms of employ- 
ment. l N 

It is voluntary collective bargaining because 
there is no legal right for workers to bargain 
and in-a case the industrial court decided in 
1964 that employers were justified in refusing 
to negotiate with a small union, The National 
Association of Toolmakers, which was not 
accepted by the A.B.U. and the National 
Federation Industry. E 


` The classic area of working to rule is the 


British railway system- where there is genuine 


and compendious set of rules which can be 
referred to for every simple operation. Working 
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to rule-in the electricity supply of the postal 


services or the police services, either in Britain _ 


_ of America, is deemed to be an offence ia the 
h Kan law, 


The industrial, action of working to rule by 


the British workers arose out of the: demand - 


for bigher wages of 16 per cent, arise including 
an immediate ‘£ 20-00 minimum wage. To press 


their demand for higher wages the workers-- 
refused.to work over-time. The Railway Board . 


appointed Mr, Alex Jarrat, Managing Director 
' of the International Publishing Corporation to 
‘act us an Arbitrator in the railway dispute. 
“The three Railway Unions—The National Union 


of Railwaymen, the Associated Society of Loco." 


‘motive. Engineers and Firemen and the Trans- 
port’ and Salaried Staff Association, rejected 


the pay offer of 1214 per cent ‘made by Jarrat. . 


When all’ negotiations between the Railway 


Board and the Unions failed to produce any - 
settlement the workers continued their working’ 
_ to rule policy and banned their overtime work. 
The Railway Board reserved its position on _ 
the Jarrat award ‘and reitetarated that no more ` 


money was available. They said that their last 

pay offer of 11 per cent would cost £ 30,800,000 
a year. The cost of Jarrat award in the text 
_ fitfancial year, would be about £3514 million. 
At the crisis point, the Employment Secretary 
of the State, Mr. Maurice Macmillan’ referred 
this dispute to the National Industrial Relations 


_ ‘Court (NIRO) under the provision of the Indps-" 


trial Relations Act, praying for: a 21 days 
*cooling-off” period so that a fresh negotiation 
could be resumed to settle ‘the dispute. The 
Court granted, 14 days “cooling-off” period. 
The Uniong and the Trade Union Congress 
- boycotted .the Court with : contemptuous and 


“UNIVERSITY LAW JOURNAL 


= : k 
i zoek 


refused to recognise thé Court, They -declined 
to appear in the Court because. of the bad law. - 


An. American with ‘long labour law ex- 


i perience suggested “cooling-off”. was something 


that transplanted well from tho.. American 


` climate to the British ; ; of course, the American 
- Railways have never been colled off in this 
` particular way as they have no commuting ` ~ 


railway, so big or carrying so many passengers 
a day like the southern railways of the U.K. 
The Germans mercifully call a “work pause” 


“something in Britain would be logged as & 


strike. Some Japanese Managements also pro- 
vide an individual release by allowiñg a worker 
to cut along to the gym to take out his frustra- ; 
tion on a suitable effigy of a- manage, like an 
indignent farm boy Kicking the ‘cat. -_ 


| The management . and others of all the- 
countries consider that the working to rule 


-encourages-.the barrack room. lawyers, it des- 


troys amicable relationship. between the union 
and the management and: some dilly-dallying 


` involved may linger on- afterwards and become. 


a restrictive practice. 


The German labour kopen havo: tried to 


exclude -it by the principle that the industrial 


action is illegal if it is of such a nature as to 


< make ‘it impossible to terminate it by the con- | 


clusion of a collective. agreement, American: ' 


‘labour lawyers have tried to exclude- it -by the 
- principle in collective contracts ‘of ‘tights ‘which 


must go to compulsory arbitration during thé 
term of the contract ‘and interest which ‘would | 
change it in subsistance and must Pe held. over 

for its rte-negotiation. ik 


- However, the judgment’ of President Sir John 


Donaldsen- of the National Industrial Relations s 


“- Trade Union Congress, said afterwards, 
were led to-believe- that this was more. of a- 
tribunal than a ‘court with -all the obligation | 
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` Court, is worth” meritioning heie, as it is -very ` 
significant and historic. in -the annals of the . 
At the ‘outset, President: 


industrial relations, 
‘Donaldson in his historic judgment sait- on 
_ Ih April, 1972, “that the court.was a court 


of law and as such, “was independent of the- 


Government. Like ‘all -courts -it represented 
the public by upholding the law of the land.” 


` Vic’ Feather, the General Seorétary of. the 
“we 


“due to it than there. is: to ‘the Old Bailey: (an 
English Court). -It was never “conveyed. to us 


that it was court’ of this kind, we Know “now: 


what this can do.” 


à While granting’ the Sophicationn of Mr. Maurice 


`~ Macmillan, Employment Secretary of the State, . 


President Donaldson said that three conditions 
were relevant to the present application: 


First, -that it, must appear to the Secretary 


` of State. that i in, furtherance of industrial dispute 
some irregular industrial action short of a eal 
had begun. ; 


Second, it must appear to ie: ene of 
State that, having regard to all the circumstances 
of the industrial dispute, it would."be’ conducive 
toa settlement of it by negotiation, conciliation 
or arbitration if the industrial action was 
discontinued. | | NANG 

` Third, the court had not only to be satisfied 
that in the Secretary of States’ view the condi- 
tion had been complied with but. it must ener 
that view. 


` That. condition was that the industrial: ‘action 
“would cause an interruption in ‘the supply . of 
edi pid. provision ‘al tanana ct ct 


; Pe 
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-a “naturo as to be gravely aa, to the 
national ` economy. A ° 


In the present railway dispute, i.e. “work to 
rule”, the real issue was whether that the action 
in relation to the overtime and rest day work- 
ing, what was said to be-the rules of the rail- 
way tule books was a breach of contract. 
While granting a 14 days cooling-off period, 
the court said that the moment of resumption 
‘of normal railway services would, prima facie, 
be determined by the “Certificate of the Secre- 
tary of the State. If there is a dispute on this 
point as to when the certificate was issued either 
side- could apply to the court and the court 
would then decide the appropriate moment. 


President Donaldson said, “Great Britain is 
one of the oldest'and most politically nature 
of the Parliamentary democracies. The hall- 
mark, of such a way of life is compliance with 
and respect for the rule of law”. Without the 
‘tule of law there is not true freedom. 


, The Unions on the other hand, claimed that 
while adopting the method of working to rule, 
they were only following their rule books and 
they were not under an obligation to work over- 
time. If they so wished to ban overtime they 
could do so. But the Solicitor General- was 
able to show that one’s instructions involved 
‘breach of rostering arrangement governed by 
< collective agreements. He also held ingeniously ` 
that there was a breach of contract whether the 
railway rule books were contractual or not, and 
_that since overtime was necessary to run the 
railways, it was a contractual obligation. 


_ «On the-acceptance of the above plea by the 
court, the workers strongly felt that they 
forego their all social life and the excessive 
overtime, work prevents them from enjoying 2 
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.Teasonablo ‘standard of living without being 
oblived to work exorbitant hours. They also 
thought that there was no law in a democratic 
society which can „forco a person to work in 
their leisure time. 

Following the decision of the three railway 
unions to obey the 14 days “cooling-off” period, 
as ordered by the court, the “Rule of law” wins 
over the “working to rule”, Mr. Vic Feather, 
the TUC General Secretary said: “Highly res- - 
ponsible and decent ‘working men and their 
unions have been ‘caught up in the trammels of 
the law, but nobody is a abaan 


Whatever the industrial action of the British 
Rail workers may be revived by the Railway. 
Unions in- future, or the consequences follow, 
or the Employment Secretary of the State seeks 
to the court for a further extension of the 


“cooling-off” period or force the unions -to` 


hold a compulsory ballot of the 200,000, railmen 


under the provision of the I.R. Act, their sub-. 


mission to the industrial court establishes the 
fact more than ever that the rule of law of the 
‘soil is superior to the working to ‘rule. The 
genuine-and compendious set of rules of the “ 
railway rule book could not give the unions 
any -legal clothing, of course, the unions went 
unrepresented and uncontested because of their 
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boycott of the Industrial Relations Act and the 
National Industrial Relations Court. 

That is, that the rule of law and the adminis- _ 
tration of justice requires that every man should 


_havé free access to the courts without fear of 


the consequences. Any interference with this 
can amount to a contempt of court, 

From the constitutional point of view, the 
return to normal work is an important assertion ` 
of the authority of the court (NIRO), and here 
again, this authority establishes the fact that 
law is law. The important point is that the 
Industrial Relations Act*is the law by statute 
and. its provisions are the laws of the land. 


The law/g the law and every -citizen must obey 


the rule of law of the soil or take consequences. 

Even Harold Wilson the Leader of tho ` 
Opposition and a former. Prime Minister of 
Great Britain, who deplores the~act, has been 
very careful not. to advocate that its opponents 
should ignore it—because that road léads to 
anarchy in which the strong takes the pickings 
by force, and E a ne goes - 
to the-wal. | > Ta 


Reference ; 

Mr. Innis Macbeath, 
Industrial Correspondent, 
“Ths Times”, V: K. © 
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Racial Discrimination | Human Rights 


(The problem of the 20th century is the probiem 
of the colour line the relation of the darker to 


the lighter races of men in Asia and Africa, in ` 


America and in the islands of the sea } ; 
f WEB, Dubois 1903. 


Within the Commonwealth ang at the United, 
Nations, discrimination was first noted in con- 


nection with Indians living in South Africa. - 


Apartheid was inscribed on. the Agenda of the 
General Assembly in its very -first session, On 
the 10th December, 1948, the General Assembly 
adopted the Universal Declaration of Human 
The General Assembly adopted on the 19th 
December, 1968, resolution 2446 (KAU) on 
measures to achieve the rapid and total elimina- 
tion of all forms of discrimination in general 
and of the policy of apartheid in particular. 
While nothing the irony of the situation viz., 
` tbat during 1968 itself which was observed as 
the International Year for Human Rights large- 
scale violation continued to take place in South 
Africa, ‘Portugal South Rodhesia etc., the 
Assembly projected a programme -for the cele- 
bration in 1971 of the International -Year for 
Action to combat Racism. and racial discrimina- 
tion. be) Woe ate be fie yer at the 


By 
Prof. S. K. Das Gupta, 
University College of Law, 
Calcutta. 


_UN. instruments in the field of human rights 


being invoked without result and of the cynical 
acceptance bythe Governments of ‘the credi- 
bility gap’. The latest accord between U.K. and 
Rhodesia offering 5 million victims guarantees 
against racial discrimination and the possibility 
of eventual political control left power firmly in 
the hands of the country’s white minority for 
considerable time to come. Naturally this hag 
been hailed as giving racialism an international 
certificate of respectability and is likely to 
strengthen the demand for continuation of the 
current U.N.—sponsored embargo on trade with, 
Rhodesia. 


It is only when the countries freed from the 
bonds of colonialism joined the U.N. that tha 
_ world recognised the need for legislation in the 
area: of racial discrimination. Significantly, the 
Asian-African conference in Bundung, Indonesia 
in 1955 is still remembered for having focussed. 
the fight against-racialism being the “first inter- 
continental conference of coloured peoples in 
the history of mankind”. The United Nations 
have no doubt attributed legal guilt to South 
Africa, Rhodesia and Portugal. But the ques. 
tion now is: how United Nations Law bas 
‘affected’ the victim of racial discrimination and 
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their oppressors? And what is United Nations 
Law on racial discrimination in the context of 
human rights? Articles 1(3), 13(1), 55(c), 56 
-and 76(c) of the U.N. Charter embody the 
principle of non-discrimination on grounds of 
race, „There are other provisions such as 
Article 2(7) and Chapter VII of the’ Charter, 


which relate to racism and threat to peace, The . 


Convention on the Elimination of All Forms of 
Racial Discrimination: came into force, in 
January, 1969 and 40 Nations were parties to 
the Treaty. In effect this treaty creates ombuds- 
men in racial discrimination: a Committee on 
tho Elmination of Racial Discrimination—ex- 
officio experts who have the power to investigate 
and ‘to criticise what Governnfént do about 
racial discrimination, * We have also the LL.O. 
Discrimination (Employment and Occupation) 
Convention 1958 and the UNESCO Convention 
against Discrimination in Education 1960. We 
have also treaties not yet in force viz., the 1966 
Covenant on Civic and Political rights and 


” Covenant on ` Economic Social and Cultural: 


` Rights (e.g. Article 2 of each Covenant ; Arti- 
cles 24-27 of the Civil and Political Covenant), 


Convention on the Non-applicability of Statutory — 


Limitations to War Crimes and Crimes against 
Humanity 1968.. Among the important UN. 
. declarations we have of course the Universal 
Declaration of Human rights 1948 (e.g. Arti- 
cles, 2 & 7), Declaration: on the Elimination of 
All Forms of Racial Discrimination vide Reso- 


lution adopted by the U.N. General Assembly z 


at its meeting of November 20, 1963-as also 
numerous. pronouncements of the General 
Assembly, the Economic and Social Council, 
the Commission on Human Rights, -the Sub- 
‘Commission - on, prevention’ of Discrimination 


and Protection of Minorities and other groups. 


‘Arbitration body. 


We may also refer to the various U.N. organs 
and: procedures that have been established 


specifically’ to deal with apartheid such as the ... 


Ad. Hoc Working Group of Experts, the Coun- 
cil for Namibia, the Trust Fund for South 
Africa etc. But there was.a set-back un the 
international protection of human rights which 


occurred in October 28, 1969 when the Secre- _ 


tary General of U.N. directed the 51 U.N. 
Information Centres to discontinue the practice 
of receiving and forwarding communications on 
human rights matters to the. UN. Thus, ‘a 
vast majority of the peoples of the U.N. have 
no effective means, formal or informal of rais- 
ing human rights’ complaints. The Chairman 
of U.N. Special Committee on the policies of 
apartheid himself stated on February 26, 1970 - 


that “too many resolutions and too little action” ` 


are all that the United Nations can show after 
having dealt with-the problem for 25 years, . 


Jn ‘this period. all peaceful procedures “for”. ` 


settling this issue, outside of those provided by 
Chapters VI & VII of the Chapter “have been 
tried“ but to no avail, ` There is no denying also 
that Article 2(7) has been used asa shield to 
cover up. a country’s failure in “meeting -the 


Standards of the Universal deélaration of human _ 


rights. 


“Serious deficiencies have ‘been: pointed out 
in the Gan constituent of the’ United Nation’s 
Law viz., the Convention on the Elimination of 


‘All Forms of Racial Discrimination. Thé con-’. 


vention permits reservations, These relate pri- 
marily to the ultimate authority of. the Inter- 
national Court of justice ; they- suggest that the 
Court is not really a Court but merely an 4 
There Aiticle 14(1) estab- 
lishes that complaints from individual victims - 
may not be received by the committee -on the : a. 


oe? 
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chinination of racial discrimination unless. the 
state party recognises the competence of> the 
Committee. In other: words the remedies are 
not available unless the victims can ‘get a state 


other than his own to make a complaint against . 


his Government: obviously this is not con- 


ducive to the interest of the victim. There is 


also no requirement to set up an internal body, 
referred to in Article 14(2).~ 
Racial. Discrimination Treaty does not insist 
. that such a body be established within every 
ratifying state.party. - Besides, in terms of Arti- 
cles 11 & 12 the Committee` lacks. investigative 
- and fact-finding power, 
gives riše to contradiction between many rights 
and freedom e.g. the conflict between the free- 
_ dom of expression: and the right to be free of 
discrimination based on race. The true require- 
ment for effectivénéss of United Nation’s Law 
is that ‘the implementation machinery of the 
said Convention must convert Article 14(2) from 
an option into an obligation’. Secondly, failure 
to accede to the supplementary legislation must 
not permit a ‘state to give up the pursuit of the 
‘aims of purposes of ane Charter of the United. 
Nations. . 


In most countries there appears to be no end 
to the: harsh polemics of revolt and repression. 
-As a distinguished witness before the National 
-~ Advisory Commniission on Civil þisorders in 
America said :— >’ 


I must again in candor say to you mem- 
bers of this Commission—it is a kind of 
Alice in wonderland—with the same 
moving picture re-shown over and over 


again, the same analysis, the same recogni- 


‘tions, and the same inaction. 
On November 26, 1968, 
ae : 


the 


Unfortunately the ` 


‘crime are covered by its provisions, 


‘Lastly the Convention” 


General 


Aam of the. U.N. adopted the “Convention 


_‘on the Non-Applicability of Statutory Limita- 


tions fo’ war as inclusive of inhuman acts 
resulting from the policy of apartheid even if 


“such acts do not constitute a violation of the 


domestic law of the country “in which they 
were committed. The merits of the convention 
Individual criminals, whether as 
participants, accomplices conspirators or state 
authorities who tolerate the commission of the 
But voting 
support for the Convention was not large and 
it betrays a curious pattem of ambivalence. 


are many. 


`The Convention relates to crimes to which 
` statutory limitation already applied. 
` been argued . that basic human Tights of accused 


It has 


persons are eroded by its endorsement of retro- 
activity, a concept hostile to most legal systems. 
While it is not clear why we should bother 
about human rights of those who trample on 
human rights, the fact remains that it is not 
likely that the Convention will work very 
effectively.. 


One could not depend either on judicial 
independence ‘for upholding . human rights. 
The Supremé ‘Court of Africa adopts an essen- 
tially positivist conception of its own task : the 
Ccurts of Law dre not concerned with the 
question whether an act of Parliament is rea- 
sonable or unreasonable ; politic or impolitic. 
The Court thought that discrimination in the 
form of separation on a racial basis is valid so 
long as there is equality of treatment. By 
contrast the Supreme Court of the United States 
slowly approached the overriding of ‘separate 
but equal’ formula in JAN of an ‘unseparated’ 
equality. 


But the ‘extent of the guarantee in law tends 
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to contract o1 expand according as the sdciety’s 
own ‘inpulse’ to contract or expand. 


A Supreme Court would be useless unless, 
it works with police power,-an Advocate Gene- 
ral effective sanctions. It has been argued on 
this basis that a World Supreme Court cannot 
be set up till institutions of narrower scope 
(e.g.- international fact finding bodies) and more 
responsive internal, institutions are established. 
Also, in the light of imperalist interventions, 
total non-intervention has been accepted by the 
U.N. as one of the highest of principles.+ But 


I would like to believe that a still higher princi- 


ple is that which -overrrides the right of internal 
self-determination and invalidates the obligation 
to abstain from interference in what would 
otherwise be the domestic affairs of other 
States.. This principle is covered in the Decla- 
ration on Non-Interventions by the injunction 
that: all states shall contribute to the complete 
elimination of racial discrimination and colonia- 
lism in all its forms and ‘manifestations. The 
Special committee on ‘Friendly Relations’ has 
however, combined’ in the Declaration ‘adopted 
on the 15th September, 1970 the assertion of 
equal rights and self-determination of peoples 
and the duty of states to eliminate all forms of 
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racial discrimination. Perhaps the UN. Char: 
ter could not by itself furnish yet the answer 
as to whether Article-J, par. 3 or-Art. 2, par.:7 


-takes priority. ` But the. contradiction between 


the doctrine of non-intervention and the attack 
on apartheid must be removed as otherwise 
continued white minority rule. as. in . southern 
Africa etc. will keep the cause of self-determi- 
nation alive. l 


I bélieve it would help if we really -concen 


- trate our efforts où securing implementation of 


the Declaration on the promotion among Youth’ 
of the Ideals. of Peace, Mutual’ Respect and 
Understanding between Péoples, The. battle is 
truly won if the youth of the world community 
are trained to acquire higher moral qualities, 
And the battle must begin before 1971, the 
International year for Action to combat Racism 
and Racial Discrimination, dies out in an- 


guished insecurity. 


As- I conclude the resonance of recognition 
gained by Bangladesh is all too clear to be 
missed by the World Community: Bangladesh, 
the first courageous act of self-determination to 
implement non-discrimination and affirm: human - 
rights. 
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‘Law-is a mandate.and isan order, Law is 
a decree and: is a force.: Law js a " powet and 
is a tower. Law is a colour and-is‘a glamour. 
Law is-an asset and is a liability, Law is a 
privilege and is a prerogative.: Law is a boon. 
and is a curse. “Law is an. energy ‘and is a 
lethergy. - Law is a bliss-and is-a crime. Law 
is'a -truth and - -is a pretext. 
the mind’ and demoralises it. Law satisfies the 
wants but also creates the wants. ‘Law is a 
4 _machinery. Law. ig a conflict and is. a. com: 
promise. Law weighs the.” balance and out- 
weighs the unbalanced. . “Law orders the ‘human 
conduct and’ disorders ‘the human spirit. Law 
effects security.. and affects- secularity. Law 
detects the perversion and defects the resistence. 
Law recovers. the lost and disguises the profit 
and gain. ’ Law. parsuades . the just and dis- 
‘suades the unjust. _Law ‘discovers, the- guile and 


retnoves the. evils. Law. palforts allowance and l 
moos - of individuals depends upon the freedom in the 


Sira the essence. 


1 


Law is the conception “of ° mutual equality” 


„and an ideal equality, Law is the: interest -of 
the- rulers. Law..is the interest. of, the indivi- 
duals and of the: society .and. of the sovereign. 
` Law is a legislation" and. is an- assertion. ga 


~ 


Law strengthens ' 


4, 


“it: does. not mean freedom of the unjust. 


, Law And individuals 


By 


es Bijan Behari Chakraborty, 


if (University College of Law Union ). 
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“Law has: a general security and has a 


general safety. Law maintains peace and 
tranquility ‘and damages the society and 
degrades the individual. Law is the fairness of 
justice and has a full right to check the damag. 
ing elements and. punish the harmful forces. 

. Law’ has no‘ end and has its change. Law 


needs change in the light of experience gathered 
by the rulers, if they agree to do so. Law can 


- „supply entirely a new principle for the collec- 


tive bargaining in the demands of life. Law 
should riot give vent to anomalous kind of 


‘remedies and vacillation in its structure. 


~~ Law. is, for the individuals and for the 
nation. .Law concerns the humanity and should: 
give a minimum _ assurance of living. Law is 
to benefit the nation. It is a mighty concern 
and thé nation is involved in it. Nation rises 
when the individuals rise and prosper. Rise 


exercise of fundamental rights awarded by law. 

- Independence is a boon and is- invited and 
welcomed by all. . Independence is coveted but 
In- 
dependence is a beauty of life and it keeps the 
nation hale and hearty. It strengthens harmony 


b 
7 


44 UNIVERSITY LAW JOURNAL 


and cripples the animality and enimical forces. 


Law should therefore be based on a policy 
- of benefitting the individuals for social recons- 
truction with minimum potentiality in the wel- 
fare of independent individuals. The nation 
needs welfare and so it should rest on the 
independence of the individuals with ‘heir full 
.co-operation with “the rulers. 


Law is sure to guard its own structure but 
must afford the release of the individuals to 
enjoy independence in all spheres of life. 
individuals should be well-educated, well-fed, 
well-cultured, well-matnered and above all well- 
placed in life insuting the glorious future against 
contingent loss, so far possible. These schemes 
should be rigorously pursued but not in a half- 
hearted way and with laxity. -Individual will 
prove itself right, fair and just, when ignomity, 
illiteracy, invalidity, infirmity, disability, feeble- 
ness and the like causes of inefficiency are 
removed from the state by Law doing no harm 
to the individuals, who suffer from the Aboye 
disqualifications. 


Some say, money is the only source of all 
pleasures. It mght be true to some extent but 
it can not be admitted to be the only factor of 
. social welfare including that of the individuals. 
Money should not be deemed as the only gift 
to assess the value of an-individual. Law is 
the instrumental factor to award the benefit by 
removing distress and redressing the genuine 
grievances of the individuals to sustain life. 
Independence will lose its worth unless Law is 
adjusted with full determination of apprising 
individual interest and unless it nicely impresses 
the idiosyncratic views and also unless it sticks 
to its nicity and discards insessible phrases with! 
a good-will] of philanthropy. Law should also 
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stand. as a guarantee of the rich and the poor 
alike irrespective of caste, creed and status. 
Law should also afford adequate measures for 
the development of morality of each individual. 

It should be a common thing to guess that 
independence does not mean a revolution. 
Independence is to be exhibited by practical 
development of new phases in every aspect of 
life. Roots of evils should be extracted by law 
with co-operation of the individuals in a society. 
Independent individuals should be allowed to 


“indicate their imbibed thoughts with mutual 


benefit and wth considerable changes of ideas 
and ideals when and where necessary but creat- 
ing no complicated problem or nasty affairs. 
Every individual is subject to abide by 
law and law is to exert its influence over the 
individual to obey it. Law does not withdraw 
facility of enjoying independence. Law and 
independence are reciprocal to each other and 
are relative factors of the individuals. In the 
absence of any, either can not produce fruitful 
results. Law and independence interflow into 
each other and negligence on the part of any 
independent individual in a way injurious to 
any one else should no how be overlooked but 


administered by law understanding the gravity 


of the problem -so created. And all problems 
to whatever significance it may be, should be 
courageously faced by the law even undergoing 
a change in it where necessary in order to 
afford mutual recognition of qualifications and 
co-ordination with a move of gradual approxi-~ 
mation for the welfare of We state and the 
individuals. 

In fact Law is the ‘safeguard of a Nation 
and the indivsduals. It fails in its sense if it is 
not adjusted rightly in Courts of Law or even 
administered by the Government in power. 
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| Distinction beinn The Prisoners of war Convention 
` (1929) and the Geneva’ Convention (1949) Regarding 


The Treatment of the Prisoners of war 


The laws of war in general and the’ Geneva 
Convention in particular are a chapter in the 
International Protection of human rights. - Thè 


International Protection of human rights stands. 
in contrast to the growing humanity of total’ 


war and the tieglect of the laws of war. The 
‘dignity and respect for a human ` wa is 
the basis of the Geneva Convention. | 


` “According to Article 3 of the Geneva Con- 
` vention, persons taking no active part in the 
hostilities including members of armed forces 
who have laid down their arms or who are 
incapaciated by their sickness, wounds detention 
on any other cause shall in all circumstances 
be treated humanly, without any adverse dis- 
tinction founded on race, colour, religion, faith, 
sex, birth, or wealth or any otber similar 
criteria. 


war convention of 1929. 


` Article 4 lists the persons who are prisoners 


of war in the: sense of present - convention, ` 


_ apply the conventions, 
‘fails to carry out the provisions of the convens 
` tions in any respect, the transferring power may: 


Prisoners of war convention. of. 1949 differs ° 
,in important’ ‘respect from the aes of 


prisoners of war. 
graph of Article 4 of the convention of 1949. 


eae a 
Durga Ratan Saha, M.A., 
(2nd-year LL.B. Class ). 


Apart from the regular armed forces of tha 
belligerents (as permitted by the convention of 
1929) even partisans or members of organised 
resistence movements, members of the crew 
ormerchant marine or of civiliancrafts, inhabi- 
tants of. non-occupied territory who on the 
approach of the emeny take up arms to resist 
them—all must receive “the protection of the 


‘Prisoners of War convention 1949. 


“The convention of 1949 deals with transfer 


. of prisoners of war from one contracting party 


to another, a matter on which the convention, 
of 1929 was-silent. The convention of 1949, 
allows such transfer to take place, provided the 
transfer of power is willing to and able to 
If the transfer of power 


request the return of the prisoners of war. 


“ The convention of 1949 possess a special 
provision regarding the granting of parole to 
The secondgand third para- 
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repeat in substance of the provisions of Hague 


Regulations, but Article 12 of 1949 convention ` 


which provides ‘that prisoners of war are 
liberated on parole and recaptured bearing 


arms against the Government which liberated - 


them on its-allies, forfeit their rights to be 
treated as prisoners of war, is not included in 
the convention of 1949 which entails an exami- 
nation, although not of a detailed nature, of 
disciplinary and judicial provisions of new 
convention. Yet in these parts of the conven- 
tion there has been a notable advance on pro- 
visions of convention of 1929. 


Article 60 provides for a monthly allowance 


or pay by detaining power to all prisoners of - 


war for their own use. These payments shall 
be considered as made- on behalf of the power 
in whose armed forces they were serving at the 
time of capture. The working pay is deter- 
mined by Article 62. The convention of 1929 
laid down that prisoners of war should not 
Teceive pay for work 
administration, internal arrangements and main- 
tenance of camp, while the convention of 1949 
_ provides that the working pay shall be given to 
prisoners ‘permanently detained for such works 
even for spiritual or medical daties. 


in connection with 


Article 50 of the- prisoners of war conven- 
tion of 1949 is an elaboration and classification 
of ‘Article 31 of the convention of 1929. Instead 


of providing merely that work done by pri-. 


soners of war shall have no direct connection 
with the operation of the war, Article 50 of the 


convention of 1949 specifices ‘some categories . 


of war, unconnected with the purpose or opera- 
tion of war on which prisoners of war may. be 
compulsorily employed. Another 


A 


judicial proceedings, ` further 


difference 


from the convention of 1929 is that there is no 
longer the absolute prohibition of unhealthy or 
dangerous work which is contained in Arti- 
cle 32(y) later convention. Convention of 1949 


_ provides that no prisoners of war unless he 


volunteers for that work, may be employed in 


“unhealthy or dangerous work: If he so volun- 


teers, he -is to be given adequate. training and ` 
means of protection (Art. 52). Further, no 


`- prisoner of war is*to be employed on work 


which would be considered as degrading or 
humiliating for members of detaining powere 


own forces. - 


Convention of 1929 disclosed to many gaps 
in provisioùs dealing with disciplinary and judi- 
cial measures and proceedings against prisoners 
of the war and that furthef safeguards were 
needed. In the light of the experience of the 
practices followed by Germany and Japan in^ 
World War I, Article 84 provided against 
such practices. A prisoner of war shall be 
tried only by a. Military Court and ‘can be, 
punished only once for the same act. There. 
is entirely a new rule that prisoners of, war 
prosecuted under the laws of deatining powers 
for act ommifted prior to capture shall retain, 
even if convicted the benefits of the convention. 
Further safeguarding is provided in respect of 
disciplinary procedure. There is a list of disci- 
plinary punishment. A record of such punish- 
ment must be maintained to be inspected by the ~’ 
protecting power. The prisoners of war accused, 
of a disciplinary offence shall be given oppor- 
tunity of defending himself, In the case of 
bogas were 
provided. 

Article 88—an E sates prisoners 
of war the untestricted right to apply to the 
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tépresentatives of the protecting power in order, 
to draw their attention to any point on which 


the prisoners may have complaints to make 
régarding -their conditions of captivity. A full 


brief of Human Rights and the Due Process 
of Law shall be secured to persons charged 
with violations: :The rules are dominated by 
three principles: an appeal to the indulgence 
of authority of the detaining power concerning 
their decision as to whether to take judicial or 
disciplinary action, the principle of decision by, 
Military -Courts which have the guarantee of 
independence and impartiality, and the principle 
of allowing the Judge’ to lighten sentences; 


Article 99 contains -the new provisions to 
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_ the effect that nò prisoner of war may be sen- 
` tenced for an act which is not forbidden by the 
_Law of detaining power or by International 
Law in force, at the time such was committed. 
‘The words ‘or by International Law’ are 
inserted to remove any uncertainty as fo whe- 
.ther any ‘war crimes’ alleged to have been 
committed by prisoners of war could be tried 


-. by the Courts of detaining power. 


Other safeguards’ consist of a prisoner that 


. in the ‘case of prisoners of war, the death 


penalty can not be carried out before the ex- 
piration of six months (as opposed to the con- 
vention of 1929), from the date of notification 


to-the protecting power. 
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Right to Property in Indian Constitution ` 


< It has-been’ clearly recognised throughout 


, the whole world that man has an inherent 


right to property, and that the state too, could 
regulate this right and even acquire’ it in- the 
interest of society. Even the Soviet Constitu- 


-tion has guaranteed some rights to private 


property. The. Indian Constitution also guaran- 


‘tees, the right to private property and empowers 
the state to regulate and acquire PAN for ` 


public purposes, 
- Our Constitution refers to the right of pro- 


l perty at two places—in Art. 19(1)(f) and in 


Art. 31., Art. 19(1)(@) says that all citizens have 


< the right “to acquire, hold and dispose of 
property” and Art. 19(5) empowers the state . 
to impose ‘reasonable restrictions’ 
terests of the general public, or for the protec ‘ 


in the in- 


tion of any Scheduled Tribe. 


Art. 31 comes’ into play when individual's 
property is sought to be taken away by the 
state. Art. 31(1) runs thus: “No person shall 
be deprived of his property save by authority 
of law”. Clause (2) as it stands after the 25th 
amendment authorises the state to compulsorily 
acquire or req@isition property for a public 


regarding land reforms. 
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By 


i Swapan Kumar Pal, 
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purpose provided that the law madé for the 
purpose fixes an` amount or lays down the 


‘principle-on which and the manner: in- which 


the amount is to be determined and given. 
This. clause further says that no such law shall - 
be called in question in any. court: on the - 
ground that-the amount so fixed or determined 


“is not adequate or that the whole. or any part 


of such amount is to be given otherwise than” 
cash, - Clause (3) says that the “assent of the 
President’ is essential if the State Legislature 
makes law under clause (2). Clause (5), gives 
a list of exemptions when no compensation 


“need to be paid and clauses. (4) and (6) are 


intended to validate certain. bills (then pending) | 
and certain Acts already on ‘the statute book 


a 


-In a number of cases namely Chiranjit Lal . 
v. Union of India, State of .W. B. v. Subodh | 
Gopal and Dwarkadas v.- Sholapur Spinning 
Co., the Supreme Court held that Art. 19 speaks _ 
of the regulations and Art. 31 speaks of the ` 
deprivation. It further _ observed that Art. 31 
deals with ‘eminent domain’ and exceptions are 
contained in clauses (4), (5) and (6). - 


«of rights: recogmzed by: -law- and capable, of 


: purpose’. 


f 


Dur Constitution Ta not clearly define tae 


rm ‘property’ neither for, the. purpose of © 
Art. 19(1)(t}, nor for’ the purpose of Art. 31. 
it was held by the’ ‘Supreme “Court: in State of ` 
W. B. v. Subodh Gopal ‘and “ subsequently m 
many other cases: that property means a bundle 
being. distinctive acquisition and. possession. In 
the latest case of Madhav Rao Scindia Bahadur 
v. „Union ' of India (1970) the- Supreme. Court 
regarded ‘privy purse as property. - Thus’ by 

implication it seems that what can‘ be held, 
acquired or disposed ‘of is- property. 


There would. be a ‘deprivation of property 


within the meaning, of Art. 31(1); if a substan- _ 


tial. bulk of the rights constituting property : “is 
faken away, Ogs. where a trustee is ` removed 
from “the management of the, public trusts ` 


(Bishan Das v. State of Punjab ) or a person's , 


property is “declared “evacuee property’ ( Zalar 
Ali -v. Asst. Custodian ). 


“Acguibition. covers all cases in ery the 


x ownership of property is transferred from ` the 


individual. to the state (Chiranjit Lal v. Union 
of India). Requisition, on the other hand, im-> 


.-plies the right to use the property without 


affecting the ownership of ‘the -property (State 
of W. B. v. Subodh’Gopal); °? ` 
Originally- Art, 31(2) provided for ‘compen- 
sation’ for taking over any property for ‘public 
o. In State of W. B. v. Bela Banerjee 
the Supreme Court ‘held that the full compen- 
sation or market value compensation lad to'be 


‘paid. Subsequently, the Fourth Amendment 
„was enacted in 1955 in-which it was made clear 
that no such law shall be called in question in 


any court on the ‘ground that the compensation 


1 
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- provided by that law is inadequate. 


“in defining the term ‘public purpose’, 
-point to be determined in each case is whether 
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But a 
' survey of tne aecisions of the Court beginning 
wita Barakar Coal’ Company. v. Union of India 
‘goes to, snow that the Court may intervene if 
compensation , is such toat the case of acquisi- 


tion seems to be an euphemism for compensa- 


tion.’ ln this connection, we may refet other 
two cases—State of Gujrat v. Shantilal (1969) 
and Cooper v. Union of India (1970). In these 


“two éases the Supreme Court held that ‘the 
“Constitution guarantees right to compensation, 


ie. equivalent in money of the property com- 
pulsorily acquired. Thus in effect the adequacy 
of compensation and the relevancy of the 
principle” laid. down by the Legislature for 
detérmining the amount of compensation have 


“virtually become justiciable in as much as the 


Court can go into the question whether the 
amount paid to the owner of property is what 
may be regarded reasonably as ‘compensation for 
loss of property. Thus the word ‘compensation’ 
‘has been replaced by the word ‘amount’ by the 


‘25th Amendment. 


The greatest difficulty experienced so far is 
The 


the acquisition is in the greatest interests of the 
community as distinguished from the private 
interest of the. individual (State of Bombay v. 
Kameswar Prasad). The test of public purpose 
is. whether it is useful to the public rather than 
its use to the public (Khandewal v. State of 
U.P.) A purpose which is for the benefit of 
individuals may still be a public purpose, pro- 
vided such persons are benefited not as indivi- 
duals, but ‘in furtherance of the scheme of pub- 


` lice utility (State of Bombay y. Bhanji). 
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“When the’ Legislature declares that there is 
‘a public purpose, the Courts should respect its 
‘words (State of Bihar v. Kameswar: Prasad ) ; 
“yet it is the duty of the Courts to determine the 
question. In determining the question, the 
scheme should be examihed as a whole instead 
of picking out particular items to say that they 
are not supported by any public purpose: 


h In order to understand the full implication, 
it is necessary to consider Articles 31A, 31B 
and 31C. Art, 31A says that notwithstanding 
anything contained in Art. 13, no law for the 
acquisition by the state of any estate or of any 
Tights therein or the extinguishment and modi- 
‘fication of any rights of managing agents, secré- 
taries, directors etc. shall be deemed void on 
the ground that it is inconsistent with or takes 


‘> away, or abridges any of the rights conferred 


by Arts. 14, “19 and 31, and if the law is made 
by the Legislature of a State, it requires pievi- 
ous Presidential assent to be entitled to protec- 
tion under this law. ‘This Article further 
provides for the taking over “the management 
of any property, the amalgamation of two or 
more corporations under “certain specified cir- 
cumstances- or abridgement or extinction ‘of 


certain rights relating to a Corporation and 
certain rights relating to mines and minerals. 


Art. 31B is retrospective and validates cer- 
tain Acts and Regulations included in the on 
Schédule ab initio. 


The 25th Amendment has introduced a new 
Article. 31C which provides that if any law 18- 
passed to give effect to the Directive Principles 
contained in clauses (b) and (c) of Art. 39 and 
contains a declaration to that effect, such law 
shall not be deemed to bé void on the ground 
that it abridges or takes away any of the rights 
contained the Art. 14, 19 or 31 and shall not 
the ‘questioned on the ground that it does not 
give effect to these principles. For this 
provision “to apply in the case of laws, 
made by State Legislature it is necessary that 


‘the relevant’ Bill should be reserved for the 
‘consideration of ihe President ang receive his 


assent. 


In the light of the foregoing discussion it 
is abundantly clear to us that the provisions 
relating to right to property are the most com- 


plicated ‘and problem-ridden subject of the, - 


Constitutional system of India. ~ 


Our society: Faces serious ; challenges. ‘to-day. 
Challenges are being made by the present 
generation upon’ the existing law and customs 
of the society. For “being a member of free 
society, they want to be more free. But, by 
disregarding law, ultimately they are crushing 
the basic element of their so-called “Free 
Society”. - Since,” “the” essence of the free society 


The Role of Law in F ree Society 


oe . By : 
Syed Abdul Qayyum, B.Sc., LL.B. (Final). 


of which he is a part. Individual is not merely 

an individual only, he is at the same time a 
member of the social organism. As Aristotle 
put it “Man is a political animal”. 


Man can not exist without the state and the 


- state can not exist without man. The state is 


organised social ‘life. Through the state, man 
enjoys a Treacher life and reaches a higher level 


is: that it should be governed. by law. Lack Of. oft existence than would otherwise be possiblé 


clear concept about the terms ‘Law’ and ‘Free. 
Society’ leads to the present turmoil. . If the 
significance of those two terms are clearly 
tealised, then only the importance of law in a 
free society can be. weighed. | 


What is free society? that it is a society 
not dominated by a foreign power. We mean, 


I think a society ruled by Jaw and not by arbi- 


trary ‘will, one in .which -soverign or supreme 
power ‘rests with á ‘people themselves and in 
which the rights and’ freedom of the individual 


“are properly safeguarded. - The freedom of. 


individial, however’ is itself.a troublesome 
concept: By freedom: we do not mean mere 
absence of restraint. 
the individual is to’ be free to ‘live and to deve- 
lop as he will, subject to no restraint: except 
. such as is reasonably necessary. for the safety, 
morals, health, or general welfare of the society 


` What’ we mean is that. 


afer him.’ On the other hand it must never be 
forgotten that what is organised in the state is 
but the life of individuals; That effort must 
come from the individuals, that thought must 
come from the individual, that from the indivi- 
dual must come also those’ ideals and aspira- 
tions that carry wu the life of the state 
itself. ` ' ` 


í “What is law? Most persons think of law, 
[ am afraid, in terms merely of criminal statutes 
or traffic regulations. Such a view of course 
is entirely inadequate ; but it is no more absurd 
than that of those legal philosophers that’ see 
in ‘law nothing. but-the power that enforces it. 
Society; whether a free society or not, is not a 
mere “oggregation of- individuals. It is an 
organism. - The law is the life principle of that 
organism. It is not’ somethifig imposed from 
without but something that arises from within, 
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There is something i in the nature of matter that 
< causes it to act in certain ways and these ways 
of action’ we call’ the laws of physics, There 
is something, too, in the nature of human. 
beings and of the society that they compose 
that determines how society should act and how 
the members of society should. act toward one 
‘another. This is law in its true sense. It must 


be, interpreted in terms of rales and these rules . 


must be enforced by the power “of” the state; 
but it must: never be forgotten that the source 
of law is not. the power that enforces the rules, 
but the ‘life that gives rise to the power, and 
that the source of the rules is not the power 
but reason applied to the life from which the 
` power arises. 


“Laws” says .Cicero “arises. out of the 
nature of things”. He thus defines it; There 
is in fact.a true law—namely, right -Treason 


a 


which is in accordance with nature, applies- tor 


all nien; and is unchangeable. and eternal. By 
its conimands,.this law summons men to the, 
performance of their duties; by its prohibition 
it restrains them from doing wrong. Its com- 
mands- and prohibitions always influence good 
men, but are without effect upon the bad. To 
invalidate this law ‘by human legislation - is 
never morally right, nor is it permissible -ever 
to restrict its operation, and to annual it wholly 
iş impossible. Neither the Parliament nor the 
people can absolve. us from our. obligation to 
obey this-Jaw. : 


St. Thomas Acquinas and John Locke 
taught that the justification for human regula- 
tion’ and the coercion by which it is made 
effective lie in the nature of human beings, and 


that power merely gives force to that which’ is , 


“ake: right. 
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“reasonable and right Grotius taught thaf certain 


broad principles ‘of justice are natural—that is 
universal and unchangeable and that upon 
these. principles are created the varying systems `. 
of municipal law. He gave this difinition of 
natural law: The law of nature is a dictate of 


‘right ‘reason, “which -points out that an act, 


according as it is or is not in conformity with 
rational nature, has in it a quality of moral 
baseness or moral necessity, and that in conse- 
quence,, such an act is either forbidden | or 
a by the- author of nature, God, 


"The ce between natural ‘law theorist 
and the positivist or so-called legal realist has 
become increasingly. sharp in recent years., 
Both in my. humble judgement are partly right 
and. partly. wrong. The fallacy of the one is ` 


-that’ he confounds law with ethics, the fallacy 


POE. the other that he confounds law with force, 
As pascal pointed’ out with respect to govern- 
ment, both reason and force are essential in’ 
any. proper. concept of law. Law without the . 
power -of the state to-enforce it is not. law but 
morals. Law without the basis of morality and 


‘reason is not ‘law :but tyranny. If a choice is 


to -be made, however, it is clear that natural 
law’ has the better of. argument. For, right 
will: inevitably. make might, but might cah not 
Law arises out of the nature -of ` 
things, that her true voice is the voice. of 
reason, not that of any earthly magistrate, and 


“that her true force is ‘the force of inherent ` 


necessity, not that of artificial machinery. 
Faith in the reality of this natural law, faith in 
man’s ability to understand and interpret it, 
and faith in his ability to perfect the rules ‘of 
law enforced by the state through study of the 
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ideal system that natural law envisages—is -the law can the rights of the individual be protected 
supreme need of the world today if we are to from the crushing power of the state and only 
be ruled by law and not by arbitrary will. through law is it possible for the people them- 
< ` l T f ‘selves to exercise sovereign power. A free 
Not only law is essential to order in a com-~ society can not survive if its member chooses 
munity, but also that a proper expression and to ‘be: apathetic to lawlessness and disorder. 
enforcement of that natural law ‘inherent inthe Such neglect can lead only to anarchy. As 
nature of a.free society is essential to the pre- ` William Pitt -put it, “Where law ends, tyranny 
servation of individual liberty. Only „through begins”. 


-Every .constitution framed after. the First 
World war guarantees a few civic rights to the 
. people and forbid every organ.of the Govern- 
-, ment from interfering with the same.~ These 
` civic rights conferred to the people are popu- 
larly known as “Fundamental Rights”. A 
fundamental right, therefore, can be limited or 


o taken away only by the difficult, elaborate, and 


formal process of constitutional amendment 
rather than by ordinary legislation. 


Since 17th century human thinking has been 
` veering round to the theory that man has cer- 
iain essential basic, natural and inalienable 
rights or frtedoms and it is the function of the 


"Fundamental Rights—Its Abridgement 


o By ` S 
Mr. Bahulal Bagaria, Preliminary (Morn:) 
I-Year, Sec. ‘Æ’, Roll] No. 66. 
political ; liberty of thought, expression, belief, 
faith and worship; equality `of status and : 


opportunity. 


state in order that the human liberty may be . 


preserved, human personality developed and an 
effective social and democratic life promoted, 


to . recognise these rights and freedoms and 


allow them to free play. ` 


In the Indian Constitution the fundamental 
_ Tights are a necessary consequence of the 
declaration in the preamble that the people of 
India have solemnly resolved to constitute India 
into a sovereign democratic republic and secure 
to all its, citizens justice, social, economic and 


' Moreover, | enunciation of. Fundamental . 
Rights in the constitution of ‘India became. 
rather inevitable for a quite good reason :— 

(i) The main political party, the Congress, 
had been for long demanding these häi 
agape the British Rule. ` 


(ii) “The Indian Society is fragmented into 
many groups religious, cultual and_linguistic— 
and it Has necessary to declare Fundamental - 
Rights to give to the-people a ‘sense of security. 

` Then it was thought necessary that the . 
people should have some rights which may ‘be 
enforced against the government which may at a 
times becomes arbitrary. : 
' In India though democracy was being intro- | 
duced, yet, democratic traditions were lacking 
and-there was a danger that the majority in, 
legislature “may enact laws: which may be 
oppresive to individuals or minority groups and, 
such danger could bes minimised by a a 
Bilt of Rights in the Constitution. 
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„Art. 13 gives teeth to the pein 
_ rights. ‘Art. 13 lays down that all pre-constitu- 
tion laws are void-to the extent of their incon- 
sistency with “the Fundmental Rights, Accord- 


“ing fo Art. 1302), the State Shall not make any: 


law which ‘takes. away or abridges. ‘the funda- 
mental rights and a law contravening a Funda- 
mental Rights is to the extent of the contraven- 


tion void. i a g 


Art, 13 is key a ‘provision as a makes the 
‘Fundamental ‘Rights justiciable. 
power, and imposes, an obligation; on the 
courts to declare a law void if it is inconsistence 
- with any Fundamental Rights. © | 


A law inconsistence With a Fundamental 
. Rights is void which means that it is unenforce- 

- able, méffective “and, devoid of any legal force 
and no notice can be taken of it by a court. 

A ‘discriminatory proceduré is void. after the 
commencement of the constitution -and so it 
cannot operaté even to enforce the pre-constitu- 
tion rights and liabilities. 

In determining ‘the constitutional validity of 


a measure regard must be had to the real effect 


and impact thereof or -the fandamental rights 
in question. : ` 


“In the Golaknath—V.—State of Punjab the 


Supreme Court has laid down several. proposi- , 


tions of great significance to the development 
‘of constitutional Jreprodenca. 


Out of these propositions, | one of the pro- 
position is that the term ‘Law’ in Art. 13(2), 
includes an amendment of the constitution as 
well and therefore, Fundamental Rights can not 
- be restricted ‘by amending the constitution by 
` adopting the procédure laid down in Art. 368. 


It confers a 


The majority declared the constitution 17th 
(Amendment) Act, void ünder Art. 13(2) as it 


abridges or takes away the Fundamental Rights. 


Sınce 1950, a number of amendments have 


‘actually. been made in fundamental rights, the 


cumulutive effect of which has been to curtail- 


ing’ to some extent, the scope of some of these 


rights, | 

-Art.- 31 -is ‘worst ‘hit, which has been 
amended -thrice and basicly the trend has been 
to immunize certain type of. state inferences 


‘with property rights from being challanged 


under- Art, 14, 19 and 31 as well as to seek to 
exclude the question of compensation for pro- 
perty acquired and requisitioned by the state 
from the purview of the Courts. The facts 
also remain that constitutional validity of these 
amendment has been challanged from time to 
time, the supreme court has always rejected 


‘these challanges until it accepted the plea of 


non-amendablity of Fundamental Rights in the 
Golak Nath’s case. In its much debated deci- 
sion in Golak Nath—v.—State of Punjab the 
Supreme Court has cried halt to the process of 
amending the Fundamental Rights through the 
amending procedure laid down in Art. 368 of 


_the Constitution. By overruling its, two earlier 


decisions in Sajjan Sing’s case and Shankari 


Prasad’s case the supreme court has ‘held that 


the Fundamental Rights, embodied in Part DI 
have been given a transcendental position by 


“the constitution, so that no authority function- 


ing under the constitution including parliament 
exercising the amending power under Art. 368 
is competent to amend the Fundamental Rights, 
That can be done only by convening another 
constituent assembly to radically change the 
constitution by overriding or altering the 
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guarantee of Fundamental -Rights - given by the: 


| existing constitution. a oe 
But “the - entire “situation » bas’ shane at 


-present when. our parliament has -legislated the- 


‘ 24th gonstitution’s Amendment Act- which em- 
-powers thé parliament to amend the Funda- 
- mental Rights also. 


Act, is a matter of added importance now-a- 


days, should the’ validity of . the. 24th .amend- :- 
ment ‘be challanged before the Supreme Court. , 


The 24th Amendment Act -has déclared. that 
` the. law’ in this matter had -been correctly ‘laid 
down by the , Supreme Court in. Shąnkari Pra- 
sad’s case ‘and the parliament had made inci- 
A dental amendment kn Art. 368 and 13. 


- Now it does appear to remain > open to the 
Suren Court to interprete the word ‘amend- 
Ment? in. Art. 368 narrowly -and cry a -halt to 
amending. process-.if it. feels at -particular 


Whether- the parliament ` 
was justified in passing in 24th Amendment - 


moment that things are going too far in sub-’ 


-verting the -basic -tenets of the constitution on 
the grounds that. what -is being -done exceeds 
“the. bounds of the -word ‘amendment’ and thus, 
of. the amending power contained. in Art, '368. 
-There. are 3. options before.the Supreme Court : — 
= (I) -Bitber it’ may refuse to consider the 
f ‘question of validity of- Art. 368 on the ground 


of prematurity- and: the proper occasion to con- i 


sider, the- matter: arise only when’ some amend- 
ments to- Fundamental Rights ‘takes place and 
‘the rights-of a person “are affected thereby. : 


“mandate “embraces basic - changes 


tomy with the” peoples demand T= 
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D The court may reconsider the. miatter © i 
and: over-rule the Golak: Nath’s case: — 


` (3) ‘It may ‘re-iterate the. majority ee ‘eX: 
“pressed in the Golak Nath’s. case, “and - hold the. : 
amendment invalid. = ' 

` Considering the history of judicial 1 review ir 
other countries like USA: as noted above, and 
also taking into account the fact that Golak 
Nath’s verdict was rendered by a ‘very closely 
‘divided court, the chances- ‘of the court adopt- 
ing ‘the third alternative appear | to De eos 
dim: and remote indeed. > TORE 

“But ‘even if it, were to wea that view 
` the position ‘will ‘not be worse than “what it is 
zat present. - - - Gg se Ft 


` It is seine important for the. endurance 


of ‘the Constitution that people respect it, have 


confidence on it, and such a. sentiment can be 
aes ‘only when the constitutionis regarded ` 

as something not- ‘to -be tinkered - with ‘except -as 
a last- resort when there -is no “alternative. 


` Thug, it will be putting’ t too much . strain on 


the constitution to say- that the mandate that _ 
“the Member- of Parliament- receive -from the 


people -inclùdes` the right -to modify these funda- “ : 


_mental principles, -when ` the ‘amendment: seeks . 


to touch the fundamentals on which our consti- l 
‘tution ` ‘rests, can it be said that the electoral 
also and 
amendments ‘legislated recently are in con- 


SB 


A Siudy in ile Historical Jala pudaneé 


of Hindu Marriage ` 


By - 


Prof. ki Mesa MA. LL.B., Bar-at-law. 


The ancient, Hindu Law recognised eight 


forms of marriage. This study will show that . 


they were really „ten. - The. authors of the 
ancient sources considered all the ‘forms of 
' marriage as contemporary and simultaneons . in 
use at the time of validity `of the smritis.. This 
‘standpoint seems to be not quite correct. 
Probably - the forms of marriage had passed 
through the same evolution in ancient India as 
in general, they-did elsewhere, from the socio- 
logical point of view, as found amongst all 
` peoples: of antiquity. . We can establish the 


- - principal stages of the development of forms of 


marriage as follows : 


A. Marriage by capture— sX 
(1) Raksasa-vivaha > 
(2) Paigaca-vivaha ` 

B. Marriage by purchase or consideration— 
(3) Asura-vivaha 


c. Marriage by sham-purchase— . . 
. (4) Arga-vivaha 


D. Marriage by the choice. of father or person 
having authority over the girl irrespective 
of thie girl’s consent— | 





' ~ (5) Brahma-vivaha 
(6) Daiva-vivaha 
“(7) Prajapatya-vivaha 
E. Marriage ‘by free consent of the bride and 
bridegroom— 
(8) Gandharva cum Raksasa-vivaha 
_ (9) Gandharva-vivaha 
Ea (10) Svayamvara, 


From the, third stage, we notice develop- 
ment of the dowry system. Through the stages, 
we also notice a gradùal tendency of polygam- 
ous marriage losing ground in favour of mono- 
gamous marriage. At the highest stage of cul- 
ture only monogamy exists. Westermarck 
rightly -maintains in his “History of Human 


_Marriage”—“A large family instead of being 


a help in the struggle for existence is often con- 
sidered an insufferable burden. A man’s kins- 
folk are no longer hig only friends, and his 
wealth and influence do- not depend on the 
number .of the wives and children.” The wife 
ceases to be a miere labourer, and manual 
laboùr is to a large extent replaced by work of 
domestic animals and the use of implements 
and machines. - The sentiment of love has 





“4, The Conclusions of this Study are based on Dhampasastras, Arthasastras, Kinanta, * Grhyasutras, 


Mahabharata, and other literary sources. 
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become more refined and in consequence more 
enduring. To a cultivated mind youth and 
beauty are by no ,means the only attractions 
of a woman, and besides, civilization has given 
female beauty a new lease of life. The feelings 
of the weaker sex are held in high regard and 
the causes which make polygamy ` desired. by 
“women themselves no longer exist. Better edu- 
cation bestowed on them and other factors in 
modern civilization enable them ‘to live com- 
fortably without the support of a husband?. 
The ceremonious form of monogamous marriage 
—union of a man and a woman to the exclu- 
sion of all others—introduced by the Hindu 
Marriage Act 1955 should be better under- 
-standable in this context. - 


A confusion may creep in by the order of 
particular forms of marriage given in a des- 


cending scale of worthiness in the general list— l 


each preceding form being better and each 
succeeding form being more sinful than the 
preceding one. Also there. was a cross classi- 
fication of forms into orthodox or blameless 
(anindita) and non-orthodox or blameworthy 
(nindita) classes. Thus Brahma, Daiva, Arma, 
Prajapatya were blameless and Asura, Gand- 
arva Raksasa, Paisaca were blameworthy. It 
will be evident that there existed in ancient 
India a development of the institution of 
marriage and the existing rules in the smritis 
were not operative simultaneously and many 
of them remained static during the course of 
development.. ` l -4 





_ traditions.e — 


A 


1. Raksasa-vivaha 


At the primitive stage of cıydization, the 
family or clan was the sole unit of social lire 
and it was endogamic, Women were at that 
time the common possession of all the members 
of the family or clan and no-one of the male 
members had the exclusive right over one 
woman.” Later the right of one male member’ ” 
over a woman was recognised if she was cap- 
tured by him from another family or clan, and 


- this became the basis of the earliest individual 


marriage im contrast to collective marriage. 
The- origin of the practice of marriage by cap- 
ture may be attributed to various concomitant 
causes. It could be scarcity of women within 
the tribe, right of appropriation as a prize to 
the captor personally, hostile relations of 
neighbouring tribes, opposition of parents to 
miss the services of daughters etc. However, 
individual marriage by capture changed the 
endogamic matriage to exogamic character, for 
the wife was captured from another: family or 
clan. The practice of capturing wives prevailed 


Jin nearly all parts~of the world and traces of 


it still linger in the marriage ceremonies of 
several backward peoples. It prevailed in 
ancient Greece, Rome, Arabia and India. - In 


. India, it was represented by the Rakgasa-vivaha 
“and Paisaca-vivaha. 


The Rakgasa or Kgatra form was a marriage 
by capture, that is, forcible abduction by the 
bridegroom who took the maiden away. The 
bridegroom was under a legal obligation to 


2.~ The Sharing of Draupadi by the Pandava brothers may have gomething to do with this primitive 


z 


ss ~ 


meee with marriage-- after the abduction. ’ 
Pancasayaka and Vatsyayana’s Kamasatra fur-- 


nish details of ‘the: time and places, of abduction.’ 


Since the abduction was real and not -merely 


war with the person or persons having: authority 
over the maiden, resulting in death.or wound or- 
violence. The forcible abduction without sub- 
sequent marriage ceremony did not constitute 


marriagé and the girl could be awfully given. . 


| in marriage. to another ` person .as maiden: 
(Vasistha- dharmasastra). The . marriage ac- 


cording to. this form being always effected ©. 


_ without participation of the father or guardian. 


of the girl, there was no- financial give and take p 


in it. 2S mi 


"b 


It can coe =e concluded that the 


- Raksasa-vivaha.was a relic of -primitive times. 


during the period. of validity of- the Dhêrmas- 
astras. For the latter prohibited it-as a crime,. 
‘prescribed various punishments like death, lex- 
_ tallionis, confiscation and fine, and stamped - it 
` as ‘blameworthy, (nindita). The -principle of ’ 
factum valet. may, have operated but the rules | 


of this form of marriage in thé - smritis ate. 


simply archaic or absolete. 


2. ‘Paisica-viveha i. at 5 


If the Raksasa form | was based on force, 
this-form was. based on fraud—deception. of. the 


` girl, of seduction „of the girl during her insen- 


sibility. This was an exercise of: stratagem 
when the girl was careless, asleep, unconscious, 
intoxicated, insane or. the like. ‘Deception - ‘of 
“the: girl was nothing more ` then abduction ‘of 
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the. girl ines ehe was ambe. T effect, this 
_ Was “therefore a variation of Raksasa form 
` difference ‘being in the modus operandi—force 


- or fraud. All the comments on Rakgasa form 
symbolical, there had to be a regular fight or ` 


would equally apply to this form also. 

3.” Asuta-vivaha 

` According to Westermarck, marriage by 
purchase ` grew out of marriage by capture. 
“Abduction, inspife of parents, was the primary 
form :. then there camé the offering of com- 
“pensation to escape vengeance and this grew 
eventually into the making of presents or pay- 
ing a sum beforehand”. - 


"Marriage by purchase implies an agreement 
` between two families with a headman or Karta 
having ‘the right of purchasing or disposing of . 


“other members of the family specially female 
members.. He was in the nature of a pater 


~-familias exercismg unlimited patria potestas. * 
” Marriage: by purchase was known to many 
_ parts. of ancient civilized world. We find it in 
‘the Laws of. Hammurabi, of Sumeria, of Israel. 
The. betrothal by “Kaseph” in the Jewish Law 
_is perhaps a relic of marriage by purchase. 
‘The bridal “price “mahr” of ancient Arabs has 
survived in Mahammadan Law. There are 
evidences to-suggest that marriage by purchase 


prevailed among the ancient Greeks, Romans, 


Tentonic peoples, Slavs, Celts and others. 
This form’ of marriage was based upon the 


a purchase - of the maiden by the bridegroom. 


Copious examples .are scattered over the epics, 
eg., the: “marriage of Kaikeyi, Gandhari, Madri 
a In this form the maiden could be married 





3. The ep aode of Subhadreharan by Arhina and : of Amba and Ambalika by, Bhisma foe Vicitraąviryu 


in Mababharata are relevant examples. j 


4. Daughtors. could he sold by him as saleable commodity, 
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- after the bridegroom had paid-money or given 
valuable goods to her father or to persons ` 


having authority over her.’ The point is that 
there must have been somebody to sell and 
accept the sale-price as women in Hindu Law 
were ‘perpetual minors in all respects, exoept in 
the matters of stridhan. 


“The. guestion of quantum of bride-price : 


(Sulka) is rather baffling. ` Understandably, it 
could not be fixed, for it had to vary according 
to the, bridegroom’s varying ability. -The 
rates quoted: by, various _Dharmasastras are not 
uniform: It varies from “as much as he could 
afford” to “1000 oxen and a carriage”. In any 
case the price was on the high side and the 
bridegroom ‘had to do considerable effort to 


procure the “bride-price. He had to give, in 


addition to the bride-price payable to the guar: 
dian, jewels, ornaments garments etc. to the 
bride herself. 

As is natural in a transaction of sale latent 
defects of the commodity had to be- “disclosed 
by the guardian as a legal- obligation. Such 
defects could be insanity or other chronic, or 
loathsome disease, shortness. of limbs, loss “of 
virginity, immodesty, attachment to another 

man, and the like. Suppression by the guardian 
` invited” punishment: at the highest amercement, ‘ 


The principle of pices performance applied, 


for no two. girls are so similar in all respects - 


as to substitute one for the other. Hence, it 
one girl was- shown~ before sale and another 


-was conveyed, the bridegroom could demand 


` periods, * 
“shows: a salutary trend in the sale of a human 
-‘commodity. The sources are silent on whether 


a second marriage with the girl shown at the 
same price.’ If the buyer- bridegroom died . 
after paying the price but before conveyance 
by marriage, an interesting legal situation arose. 

She had to be given in marriage to the brother 

of the deceased bridegroom’, provided the girl 
consented. The other view was ‘that the girl 
belonged to the guardian before marriage and 


therefore she could be given in- marriage to 


another man after waiting for three menstrual 
The proviso of consent: of the girl 


thé ‘guardian was. fortunate enough to claim a 


“second price for. the same commodity from a- 


second buyer, if the option was exercised’ EY 
the girl, - 


There “is a. strong probability that the rules 
of this form of marriage were archaic in the 
earlier Smritis. The later Smritis openly attack 
marriage by purchase and refuse to” admit it 


- as legal, Apastamba, Baudhayoua- and: Maru.” 


They reason that by accepting considera- 
tion or sulka,- the father or- guardian com. ` 
mitted “the sin: of child-selling,’ that . the pur- 
chased girl was not fit to be wife or assist.at . 
sacrifies as Sahadharmini, that-she was a slave 
retaining her father’s potra and her sons could 
not be ‘sapindas. ` Apastamba opines, that: the 
trarisaction of “sale” was a metaphorical ‘term 
` —it ‘was really a transaction of “gift” “because 
:the “price” had to be returned to. the “buyer” 
and. the marriage- followed the sift in the. nature ` 
of dowry. 
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4.. Arsa-vivaha LA Sih 
Marriage by purchase gradually gave -way 
to marfiage by sham-purchase. . The “price” 


gradually became a symbol and fell far short . 


of adequate consideration and then’ even the 
so-called “price” was transformed into dowry 


as the “price” started belonging to the bride as 
her marriage portion, or stridhan: This form, . 
at its initial stage was marriage by sham- “pur: 


chase, but it developed into, a reverse process 
when it became: marriage“ by dowry as the 
“gift” by. the bridegroom as consideration of 
purchase price for the bride was converted into 
a’ “return gift” ‘by her guardian. , This process 
was in tune with the social tendenéy of fathers 
or guardians «amongst civilized peoples to por- 
tion their daughters at the. time of marriage. 


At ‘thé initial stage marriage : in this form 


was coricluded when the father or guardian of ` 


the maiden gave her in marriage or approved 
of the marriage, after réceiving from, the bride- 


groom, who should be worthy and not of the 


_ same gotra, “two cows” ie. a cow and bull 


and/or “a. suit of clothes”. This “price” was 
therefore fixed and could not be the real price 
of the girl. In other words, 
purchase. 
however insufficient it might have been; it 
could not take away the notion of sale, until 
at a later stage the gift of “cow and bull” ‘or 


-it was a sham- 


“suit of clothes” was substituted by gift -of . 
“wealth” ®; which was not appropriated by the: 
father or guardian of the girl but -returned to | 


the' bride as her marriage portion or stridhan. . 


The “gift” by sa ‘bridegroom became “only a 
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Whatever may be the price and . 
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means of honouring the girl” and ceased to be 
a sale. Commentators on Manu explain-—‘The 
teceiving of presents on behalf of brides was a 
means of honouring them. It raised the girls 
in their own estimation. They came to think 
that ‘we are so good that we are being married 
after receiving proper presents’. They rose in 
the estimation of the society, which looked 
upon such brides as very handsomely fortunate.” 
The Mahabharata !? expresses the same opi- 


“nion—“A girl, in respect of whom nothing is 


taken by- her kinsmen cannot be said to be 
sold. Her father and kinsmen, her husband 


“and his kinsmen should show her every respect 


and adorn her with omaments if they be desirous 
of reaping benefits, for such conduct on their 
part always leads to considerable happiness 
and advantage.” This is clearly a reference to 
dowry and to the development of marriage by 
purchase into marriage by sham-purchase and 


_ then into marriage by dowry. But inspite of 


this great improvement, characterised by the 
consent of both families, instead of unilateral 
satisfaction of the bridegroom side, we have 
yet to arrive at the stage when the bride’s’ 


satisfaction and consent came into play. 


5. Brahina-vivaha. 


Topping the list, this was the best form of 
marriage in Hindu Law,‘ and specially enjoined 
for Brahmans as the fittest for them. Sonship 
was intimately associated with efficacy of form 
of marriage. Sons born of this form attained 
Brahmanic glory and .qualities like learning, 
fame, wealth and longivity. They purified 


‘twentyone generations of the bridegroom. This 





9. ' Commentary of Jayamangala on Kamasairs 
10, Mahabharatam Edited by P C. Roy (13.45,2}) 
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form brought supreme spiritual benefit to the 


. guardian-of the girl and to the girl hersek.’ 


Whatever may ‘be the exaggerated merit, it was 
the best of ‘all the forms in fact.- 


According- to this. form, 
given away to a suitor by her father or guar- 
“dian to a fit, ; 
` qualified groom. He should be of good charac- 
ter, faithful to law, student of ‘the vedas, des- 
cendent of a good family, of the same caste, 
well-known, of good health, having relatives 
and capable to protect his bride. On the other 
hand, the maiden had to be decked with orna- 
ments and honoured by ‘valuable presents like 
jewels, clothes. The later Smritis insist on the 
girl’s good qualities also. 


The initiative for the marriage was taken by - 
` the father or guardian of the girl and the girl had 
_ no choice ds she was below the age of discretion. 


The object of this form was to stimulate the 
highest conjugal happiness leading to automatic 


' performance of. spiritual rites together as -en- 


joined by the Sastras. It. was the best expres- 


~sion of the sacramental form—an everlasting 


union of a man and woman for the purification 
of inherited sin. It was the process of ensuring 
a Ardhangini who would -become Sahadhar- 
mini. : i | i 


| In this form and in the next two following 
forms, contrary to Arsa form, there was an 
_ obligation to give dowry. But this feature did 


not take away the profound purity of the form. 
Manu says—‘where women are honoured, the 
gods, rejoice. Where on the otherhand they 
are not honoured, all the rites are fruitless. 
The houses wher® female relations are not duly 
honoured, are accursed and: they perish as if 


the maiden was - 


accomplished, deserving’ and. 


‘ceremony of 


destroyed by magic. Hence men who sok 
welfare, should always honour women.on holi- 
days and festivals with gifts of ornaments 
clothes and dainty food. In that family, where 
husband is pleased with his wife and wife with. 
her husband, happiness will assuredly be lasting.” 
The argument is too true to invite any criticism, 
on dowry-system. Hence it was not advisable 
to do away with dowry even in the best form 
of. marriage in Hindu Law. - `- 
6. Daiva-vivaha l 

If a person, who was performing a sacred 
sacrifice, gave away“ a . girl 
bedecked with ornaments, to a priest or rtvij 
while- he was officiating at the sacrifice, as his 
fee, marriage was complete under this form. 
It had only a little ‘difference from’ Brahma’ 
form. . While in the latter, bridegroom must, 
have special qualities, in the former he is a` 
qualified priest and so he was equally good 
culturally and‘in other respects, The sacrifice 
had to be a srauta-sacrifice like jyotistoma 
lasting for weeks. As such, the sacrificer had 
to invite large number of priests and during 
the prolonged association, he could be impressed 
with the culture, education and attainments of 
some of them and decide to offer a daughter. 
Daughters also had the opportunity to form an 
estimate of the-future husband and at least im-. 


_pliedly, if riot expressly, help in the choice by 


their father or guardian. Here we get the first 
glimpse of girls’ choice, and on that count it © 
was somewhat -better than Brahma. 


7. Prajapatya-vivaha (Kaya-vivaha) 


Under this form a father or guardian of a 


"girl gave her away bedecked with ornaments to’ 


a suitor who. had solicited her hand, by saying 


1 
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a fone or ‘marriage address—“ ‘may both of 
As the . 
groom was- seeker of the hand and . was -not : 


you perform | together | your duties”. 


invited by the father or guardian, it had an 
~ inferior status in the list. But by modern 
standards, it. was. “even. better than “Brahma 


form, as it ‘asserted ‘monogamy for the first time 
- in Hindu Law.” The efficacy of the formula led | 


‘to monogamy. A groom: married in this: form 
could not take another wife during the lifetime 


of the surviving spouse. ‘He could not renounce: 


his wife or take to -the order of sanyasa or 
vanaprastha without: her consent’ or company. - 


8.. Gandharva cum “Raksasa- -vivaha 


From the ‘dawn ofe civilization upto sabe: 
modern age, no amount of: strict law has been 


able to prevent the- runaway cases- inspired by 
| natural impulse „ôf -human love. 
_ mon-method by which a girl could obtain the 
“husband she desired without -the ‘consent or 


even against the will of her parents, was tò i 


elope with him. It also provided a remedy in 


. case of ‘proverty. Sometimes. sham-elopéments : 


were arranged with the consent of the bride’s 


parents in “order to- save expenses of a regular. © 
wedding. mn many ‘societies, elopment was. - 


- virtually an_ institution,- recognised by custom 

as a method of marriage or at least a prelimi- 
“nary step ‘to it. 
“to pay for the bride subsequently or make gifts 
‘to conciliate- her family. With others, elope- 
ment itself was sufficient ` “to complete the 
`~ marriage, 


In ancient ‘India free choice of the bride and. 
bridegroom was. not ‘encouraged or rather pre-- 


_ vented by pre-puberty marriages, before ‘the 
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. purity, 


- A` very com- ` 


In ` some cases, the lover had“ 


‘encouraged for the happiness 


r 


natural impiia could imvade the casile of 
‘But there were exceptions. if the 
father or- guardian of tne girl did. not choose 4 
proper: hisband for the gurl at the proper time, 
sne could obtain the husband she desired with- 
out his consent or even ` agaist his will by 
eloping with the groom. This was- the first 
stage of marriage by free consent or choice of 
the spouses for it was a spoutaneous clopement 
dictated -by such choice. Medhatithi’s com- 
mentary on Manu gives an example of this ` 
“misra” or combined marriage. Reference may 


.be made also to the well-known story of 


Rukmini’s marriage. Sir Gurudas Banerjee in 


. his Tagore Law Lectures compares this form 


with Gretna-Green marriages—that is run-away 
mattiages by persons governed by English Law 
at Gretna-Green in Scotland to evade the pro- 
visions. of English Law against clandestine 
marriages, ` Whereas Gretna-Green marriages 
were extra legal, this form was not so being 
under the Jaw. 


9. Gandharva-vivaba 


Thè element of free choice further deve- 


- loped into .Gāndharva form bereaved of the 


baneful. force-element of Raksasa. This form 
has been highly praised in the Mahabharata”— 

“when the father of the girl, disregarding his 
own -wishes, bestows his daughter upon a per- 
son- whom the daughter likes and who recipro- 
cates the girl’s sentiments, the form of marriage, 
O. Yudhisthira, is called Gandharva by those 
who ‘are conversant with the vedas”. It was 
of the girl, 
although the father or guardian of the girl could 


-derive no advantage. It was even recommended 
= e 
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for the Brahmana caste. In -the Kamasutra of _ 


Vatsyayana, it was regarded .as the best form 
of marriage because “the ultimate. object of 
different ceremonies and -forms of marriage is 


after all mutual love between man and womaa. 


and it. was based on mutual love”. For once 
the ethical emphasis of Hindu. marriages has 
failed to. eclipse their earthly appeal. 


This form. of maitiage was a voluntary 


union of a loving or’ willing damsel with her 
lover by mutual consent and reciprocal attach- 

"ment. Identity of. caste is insisted on only by 

- Vasistha, and it is. possible to’ infer that stray 
cases. of uiter-caste marriage in this form were 

`. allowed to stand by operation of ` the rule of 
` factum valet. : 


10. Svayamvara ji a 


_ The development towards ike ewa ‘of free - 


choke culminated in svayam: (self), vara -(selec- 


.tion of good). The selection entailed exercise 


of judgement “by the girl. Hence the sinritis 
prescribed this form of marriage as a piece of 
punishment, if. the girl- surpassed. the age of 
puberty without a suitable groom being chosen 
by her father or guardian. - Naturally, with ‘the 
age of discretion she was. able to judge for her- 


self her own :well-being .in the post-puberty> _ 


period. According to this form, if a maiden 
had passed her monthly , periods and if her 
father or guardian had not married her. away 
` within the given time, she could choose a groom 
herself. “She received the right of -self choice 
by default. Here also the emphasis on identity 
of caste seems to-be not so pronounced. The 


art of choice by the girl is elaborately- advised.” 


in the Kamasutra of Vatsyayana.. She had to 


N 


~ 
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pretend a difficult duty of detatchment to find - 
out the true lover, ae 53 
This form, therefore, merged into Gandharva- 
vivaha, and there was interplay of the'two. | 
In the second stage of this form however 
we find the well- known festive Svayamvara, a 
favourite theme of the epics exploited by poets 


for their tremendous dramatic effect. Even ` in s, 


this festive Svayamvara, we . can discern two 
types, one reflecting „the absolute ‘freedom of a 
princess to choose her husband, the other where 
the princess: could hardly assert her own inch- , 


“nations.” Of the first the unique example is 


_ of ‘Sita and Draupadi, 


that ot Savitri travelling alone through various 
countries to meet at last Satyavana. The~father 


. of the mafriageable princess arranged „and 


invited princes to his court and the patimvara 

- princess signified. her choice by putting a gar- 
land round the neck of her chosen prince, The 
story of Nala and Damayanti is an. ‘example of 
festive svayambara. In historical times,. WE 
have the tradition of Samyukta and: Prithviraj. . 


The best example of- the second kind is that 
where the bride ` was 
Viryasulka, that is, to be -won by. a` feat of 
prowess. - The selection in these cases depended - 


- not on the choice of the girl but on the- ability - 


of the suitor to satisfy specific conditions laid. 
down. . However, - the- champion was also 
“naturally the choice of the girl, and there was 
no grievance. - ` 

it, should be stated, 


In conclusion, j a 


` though these various stages of development are 


discernible, this is:not to suggest that the pre- - 
ceding stage :or form. of’ marriage was totally - 
supplanted by the succeeding. one. In fact, i 
there: was a lot -of t overlapping, ‘Specially, the 
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Astra form came down to us as the most | 


. popular form, even amongst the Brahmans, and 
reigned supreme upto the time, of Hindu 
Marriage Act, 1955, inspite of the’ prevalence 
of Brena form as the best of all. 


“The current statugory form of marriage, ` 


which has done away with “these time-honoured 
< sacramental forms of marriage constitutes. 


drastic and radical change in the fundamental . 


concept of Hindu marriage. 
and deeply inspired by western ideas. But it 
is not yet a contract. The material importance 
is equally matched with ceremonial sacredness, 


. The times are changing and with them the tradi- l 


‘tions. ‘The Hindu ‘society has become more 
dynamic today—in the ultra-modern section of 


- the society, there is already a trend ` towards’ 
“marriage of convenience” and “marriage ‘of 


< companionship”. 


_ The world tadi bas become so small, and 
civilizations are so. closely connected and mixed 
up, that in. all civilized societies there isa ten- 
dency towards increased comparison and uni- 


fication .of good features collected .. from — 


_ foreign fields. Comparative Law. is already ren- 


dering its valuable services. The day is perhaps 


not ‘far off when the concept óf the institution 
` of marriage will acquire a character of uni- 
versality “and the local-forms will little count. 
Whatever may be the influences’ and trends 
of the times, if the institution of marriage is-to 


foster social peace and happiness in the Hindu: 


society, or’ for that matter in. any civilizéd 
society, it must transcend rather than -remain 
at the biological level. If human -happiness and 
` social- peace is the aim, it must. insist on and 
create congenial conditions for conjugal. Jove to 
“grow and ‘flourish. Such love only takes the 
_ tempests of the heart-into the calm. of the soul 


N 
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. for another. 


It is revolutionary. 


` aspect of husband ‘and wife. 


. then you will know my true self”, 
Love‘ is more than sexual ease or propagation- 


of “species. ‘There is no source of happmess so 
sure and true as the love of one human bemg 
The gist of marriage must be the 
union of two. persons who love each other, the 


blending of two essentially different, solitary 


individuals, through physical understanding, 
intellectual kinship, and spiritual compretiension. 


' The spouses are not only one flesh but one 
à “spirit, Not’ that they are identical in tastes 


and outlook but harmonious. They are of ful- 
filled desire (@ptakama) and so of no desire 
(akama). This deep and tender communion is 


the best protection against lapse or unhappiness 


leading to the breakdown of matrimonial homes. 
Many- marriages are like those of Urvasi and 
Pururava where the woman yields her body but 
not her soul. 


- The " Brihadaranyaka Upanishad says that 
the great God divided himself into the twofold 
Man is not com- 
plete- without his woman. The bisexuality of 
human race conditions: a division of labour. 


“There are certain functions which man cannot 


undertake. When the sky is overcast with 
clouds, the path of the future lies through a 
thick forest, and when man is utterly alone in 
darkness without a single ray of light, he places 


| himself in the hands of a loving woman. The 


ideal woman is the symbol of love drawing 
man away to the highest. She is the bridge to 
reality.. She, must have equal chance, like 


. every man, to develop the fire of passion, the 


transports of the heart and the flame of spirit. 
Tagore’s ‘Chitra. exclaims to Arjuna—“I am 
Chitra. No goddess to be worshipped, nor yet | 


_ the, object of common pity to be brushed aside 
i like. a moth. If you deign to keep me by your 


side in the path of danger and daring, if you 
allow me-to share the great duties of your life, 


The institue 


. tion of marriage must recognise this. 
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7 Combination of Laws Politics and Religion 


By 


Phani Bhuson Ray, 3rd Year LL.B. 


What makes us participate in politics ? 
What is -religion and. what its practical value ? 
What 


is a question there must be answer. More- 
over, it is to be born in mind that their 
questions are comprehensive and linkedup with 
teal life. The participants in politics may be 
grouped under three heads :—firstly, some. in- 
dulge in politics of luxury, secondly, some look 
‘upon it as a means of advancing their own 
interest lastly, there are some who are inspired 
by their keen desire for bringing about all 
round development of motherland. The politi- 
cians of the last group may be termed as ser- 


vers of their country take shelter under the. 


banner of some political party with a solemn 
and sound desire for servicing the people, 
especially those whose mouth has no voice, 
whose agony, no agony can find to expression 
and to whose, sorrow cannot end in tears. It 
may be asked what leads to their seeking shel- 
ter under different political parties. No great 
work with wide potentialities can be done by 
the efforts of a single person. So they need a 
collective power with a transparent thinking on 
which all of them may berefiected. 

“~ Politics is. aæ very fine word implifying 


short of- influence does. law exer-- 
cise over religion and politics? While there. 


policy of the state and development and estab- 
lishment of an ideology through their constant- 
clashes, the truth can never die, it cannot be- 
qualified as big or small, it is above evérything 
else of service of the people constitutes and 
religion as religion is also intended to build, 
develop and maintain man’s characteristics. 
The history shows that all the preachers of 
religion have the same thing in mind progress, 
humanity, development of culture and main-- 
tenance of heritage. The goal is a life with 
joy and beauty. The question may arise as 
whether we apply principles as accordance with 
our own interests and keep the religion and 
politics as the case may be as show-goods in 
the Almirah. Faced with this question it may 
be easily maintained that every person has in 
individual personality with which he is born. 
So long as he is armed with this distinct per- 
sonality, no force on earth can hit his indivi- 
duality. This may serve as the mightiest ins- 
trument is ensuring a distinct personality and 
a life with joy and beauty. Those who lack 
this can never be men of religion or politics. 


It is a clear preposition, that there is no imita- 
tion a copying. The two clear words are— 
Truth and Untruth.. . 
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< The word law seems to imply judicially, 
police, court etc. How far religion and politics 


can be influenced by law. Religion is essential - 


` for the development of conscience, law has little 
part to play in his field. Yet it is undeniable 
“that law plays a prominent part in keeping the 
outside world in a balanced position—thus help 
foster and atmosphere of “good. But we have 
- to determine the nature of law. Those who 
hold university degrees, occupy suitable posts 
and give themselves up to research-works on 
law, should be fully conversant with social, 
political and economic condition. of real life. 
The Goddess of learning and wealth should not 
be placed: separately. They are to be worshiped 
` jointly -with devotion, regard and an. analytical 


out look. : Law is-meant for life, its- utility 


r 


© 


„consists into being applied in practical life, 


but life is not meant law. We must not forget 
that law is a moving force. In the perspective 
of place, time and people it adopts different 
looks. Some where it is mightly. and in some 


“places it is less powerful otherwise conflict. In 


brief, we are to make easy the word ‘law’, we 
must not proceed only in astereotyped method. 
Law should be made and developed only for 
serving people developing and maintaining cul- 
ture and building up of characters. So as the 
goal of -law, religion and politics is one and 
some welfare. of humanity, there can be differ- 
ence between religion, politics and law. They 


- are complementary to one another for the sake 
‘of life, they existed; exist and will continue 


existing. . 


e. 


_ Bangladesh is born and recognised by India . 
-and Bhutan; ` She can no" longer. be regarded 
asa foundling child to be avoided-and pushed 

< aside into the street at the first suitable oppor- 
- tunity. “She must be recognised as a Member 
of the Comity of Nations for the" purposes of 
“international peace. and” ‘security, friendly. rela- 
tions among nations, 
operation” for which the United Nations’ 


stands, And “the sovereign equality” clause 


in Art. 2(1) of the character of the United 
~ Nation’s demands it, - But this has been ruled 
_ out because the modern Lerathans are not yet - 
agreed on it and subject to the rule of law. 
The trath is that the United- Nations is not yet 
a “World Order”, "buta “quasi order”, bedevil- 

| led by. power politics. “What is required is to, 
transform the quasi world order of the United 
Nations into a world order proper. Unfor- 


tunately, the Foreign Offices stand in the way - 


—they are merely the jealous guardians of 
vested national interests and as such refused _ 
to be tricked: into an ‘International Community. 
As observed by Schwarzenberger”. Foreign 
Offices are~ not inhabited by vicious dragons 
who can be cleverly -outwitted y sateni Te- 
. forming knights”. = 

mre eee be me pa gr Tepung in raa 


~~ Bangladesh And The:United: Nations |> 


and international co-. 


“people. 


Dec. 4, 1950). 


te By Pees 57 


S.. LA. R. Biswas, M.A, LLM.. 250 00 G 


to “Bangladesh has befogged. unduly -the real 


‘truth. - In-the’-first place, doubts have arisen as 
‘to its birth; ` But. it may. be seen that ‘this. 
` objection has ‘no place-in. the’ international law 
“of the United Nations. The charter is based 
on “self-determination of peoples” : 


. Art, 10). 
And this has been explained in the Report~of 
the Repporters of Committee I to Commission I 
(UN.CLODOC. 944; I/1/34(1), P. 10) thus : 


` “An essential element of the principle in ques-- 


tion in a free and ‘genuine expression of the 
will of the people”, In the words of Kelsen : 

“Self-determination of the people usually desig- 
nates a principle of internal policy, the principle: 
of democratic government”. And -Bangladesh 


-is a State based on-this principle, that is to 
say, she has come into being. through this 


democratic -process of self-determination by her 
It may be noted here that the General 
Assembly in 1950 recognised that the right of 
peoples and nations to self-determination is a 
fundamental human right: (GA Res, . 421(V); 

' The General Assembly... urged 
upon the Portuguese Government to-ensure the 


‘transfer of power to the people of Anglo in 
‘accordance with the declaration on the Grant- 
`- ing of Independence tò Colonial Countries ‘and 


Peoples [GA. Res, 1819 (XVII), Dec. 18, 1962] 
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OUR ROWING STARS 
1971-72 





Standing from Left to Right :— Amal Kanango, Kamal Dutta, Vijoy K. 

Gurnani, Sumit Kumar. Panja (Jt. Secretary), Rabindranath Mitra (Jt. 

Secretary), Dipen Bose (Coach), Nirmal Mazumdar, Ranjit Ghosh (Capt.), 
Asoke Meheta. 


~ It does not stand to reason how this goli can 
be reversed in the case of Bangladesh,’ 


Secondly, there has been objection as to the 


right .of the people of Bangladesh to rebel 
| against the’ mother country, viz., Pakistan. On 


this it may be said that psycho-biology has. 


overruled this objection. There is in man an 
“instinct of rebellion”, unlike all other forms 
of life, man adopts “alloplastically”. This 
means that he himself is the author -of the 
. changes of his physical and social environment. 
But in other forms of life, change is imposed, 
that is, they. adopt “alloplastically”. The will 
in man'to overcome imitations of environment 
-is annate “instinct”, in the’sense that. “in order 
to live he must rebel”. The right to rebel has 


| 
IN 
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“ficance. As observed by H. Lauter pacht in his 


“International Law”, p.303: “It ceases to be 
a tight, and the competence of international 
law to protect the individual is fully restored. 


‘Humanitarian intervention is both a legal and 


a political principle of the international 


society”, 


“no claim to obedience. 


‘This reminds one of Redbruch’s “Higher 
Law” philosophy: where the violation of 
justice reaches so intolerable a degree that the 
rule becomes in fact “lawless Jaw”, the law has 
This view was applied 


“in some important post-war judgments of West 


been recognised by Locke, Laski and Lindner.’ . 


oe Resistance is justified when ‘anerchy will not 
A follow it or will be better than the existing 
Government.. As observed by-Wayper: “If the 
legality of the command objected to is doubtful, 


if there are not: means of- agitating for its.- 


repeal, if the whole system of ‘government is- ‘so 


‘July, 


German Counts, of which the judgment of the 
Supreme Court for the Federal Republic of 
1951 is the most representative. In 
March, 1945, a political Nasi official of middle 


“rank was appointed a Commissioner to “fight 


‘defeatism and lift the will to resist”. 


He shot 
the husband dead when he tried to escape, 


“The. jurisprudencial issue was whether the 


bad, because’ so perverted ‘by private interests, z 


that temporary anarchy is better`than its con- 
tinuance, or if anarchy unlikely to follow resis- 
tance then only should the State be disobeyed.” 
There conditions- -have ‘been “more than fulfilled 
‘in Bangladesh. - Lacks of people have been 


"> brutally killed, lacs have -been ‘driven out of 
` their hearths and homes- and: lacs of “houses 


destroyed. There have been.cases of genocide, 
All these show that Pakistan abused its right 
“to treat its. nationals. and lost “it: In this ĉon- 
tèxt, humanitarian ‘intervention is justified, .ie., 
. intervention undertaken for the purpose of pre- 
‘venting.a State from. treating its own nationals 
in a ctuel and basebavous “fashion. 
` question of domestic jurisdiction loses its signi- 


Here the 


` a` State. 


“defendant could take cover behind the order of 


the National Socialist Party. The count con- 
ceded that the German Reich would be res- 
ponsible. But it denied the legitimacy of the 
defence that the so-called “Katastrophenbefebl” 
of March, 1945, had made it obligatory for 
every armed German subject to shoot deserters 
without trial. It was held that where a positive 
law ‘altogether denied the principle of equality, 
it lost the character of law. 

- Thirdly, there had been doubts as ee recog- 
nition of Bangladesh. It may be noted that a 


new. State comes into existence when a Com- 


munity, acquires the essential characteristics of 
It is a pure question of fact whether 
or not a new State has actually begun to exist. 


Since international law does not provide any 


machinery for an authoritative declaration. on 


yo : 


2 


. this, it is answered by every other State for - 


itself as best as it can. The grant of recogni- 
tion is not a “constitutive” but a “declaratory” 
act-—it does not bring into existence a State 
which did not exist before. 
- standard, it. may be seen that Bangladesh wis a 
. new State. Non-recognition does not imply 
that the existence of the unrecognised State is 
a matter of doubt. 
nised Panama in 1903 only three days after it 
had revolted from Colombia or Israil in 1948 
within a few: hours of its proclamation of 


independence. '- Recognition | was granted in 


these cases to establish the very independence 
of which recognition was a more acknowledge- 
ment. In regard to the recognition of Israel, 
Mr. W.R. Austin of the U.S.A. stated: “I 


should regard it as highly improper for me to 


‘admit that any country on earth can question 
the high political act of recognition of the 


de facto status of a State. There (does not) 


| exist a tribunal’ of justice anywhere that can 
pass upon the legality or validity of that act 
of my country.” The same applies. to the 
recognition of Bangladesh by India and Bhutan. 
Fourthly, Bangladesh, which is not a Mem- 
ber of the United Nations has been heard, 
although it is a party to its dispute with the 
mother country. Art. 32 of the Charter pro- 
vides for this and this is mandatory. Hence 
the moves by some of the Big Five both in the 
Security Council” as well as in the General 
Assembly have not met with success. They 
have put the Cart before the horse. The 
reason is that they have .animus against 
Bangladesh. This may be aes by the 
following verse ° 
“Ido not Jike you Dr. “Fell, 


Judged by this “ 


The United States recog-- 


“and the pursuit of Happiness. 
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The reason for that I cannot tell: 
But this I know and know full well, 
I do not like you Dr. Fell.” -— 
There is another aspect of the matter. The 
realities of the situation must be taken note of 
and action taken accordingly. In other words, 
Bangladesh should be made a Member of the 
United ‘Nations in terms of Art.'4 of the., 
Charter. - 9. a | 
“The role of the mother country deserves 
mention here. It may be noted here ‘that the 
present position of Bangladesh ‘in relation to 
Pakistan is similar to that of. the. United States 
of America in relation to Great Britain of the 
18th century, when America issued its “Decla- 
ration of Independence” (1776). ' It ran this: 
“We hold these ‘truths to be self-evident, that 
all men are created equal, -that they are 
endowed by their creator with certain inalien- 
able rights, that among these -are life, liberty 
-That,- to secure 
these rights, Government are instituted among 
men, desiring their just Powers- from “the con- 
sent of the governed. That whenever any from 
of Government becomes destructive of these 
ends, itis the Right of the-People to alter or 


“abolish it, and to institute new Government, 


laying its foundation on. such Principles, and 
organising its Powers in such farm as to them 
shall seem most likely to effect their ‘safety and 
Happiness.” Bangladesh also is based on these’ 
Principles. But it-is strange that the same 
United States now is hesitant to apply her own 
principles of Independence to Bangladesh, “And 


“the reason is power politics that has wedya 3 


the ‘atmosphere. | < f 
In this connection, it may ` be Mentioned 
that Pakistan has committed’ the worse crime 


Against humanity, namely “genocide” in Bangla- 
desh. Genocide is a hybrid word, part Greek 
and part Latin, coined for use in the Nuremberg 
trial by Dr. Lemker, Adviser on Foreign Affairs 
to the Washington War Department. It does 
` not mean indiscriminate slaughter, but a 
_ scientific policy of destroying a race, nation or 
section of society, e.g., the massacare of the 


Huguenots. The General Assembly at its 55th ` 
meeting on December 11, 1946, defined the, 


term thus: “Genocide is a denial of the right 
of existence of entire human groups, as homi- 


cide is the denial of the-right to live of indivi- - 


dual human beings.” Subsequently the Assem- 
bly at its 179th meeting on December 9, 1948, 
passed the Convention on the prevention and 
punishment of the crime of genocide. Art. 2 
of the convention defines genocide as meaning 


“any of - the. following acts committed with. 


intent to. destroy, in whole or in part, a national, 
ethical, racial or religious group as such: 
(A) Killing members of the group; (B) causing 
serious bodily or mental harm to members . of 
the group; (C)-deliberately inflicting on the 
group conditions of life calculated to bring 


about its physical destruction in whole or in. 


part; (D) Imposing measures intended to . pre- 
vent births within the group; (E) Forcibly 
transferring children of the group to another 
group”. This is a punishable offence under 


` Art. 4, whether the offénders are rulers, public 


or private individuals. Complicity in genocide 
is also punishable under Art. 3. The Security 
Council. should have. taken action under Art. 39 
of the charter, when genocide was being Com- 
mitted in Bangladesh by the military junta. 
But no steps were taken. The United Nations 
should now constitute an international panel 
frubunal under Art, 6 of the Genocide conven- 
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tion to punish the offenders. This is what is 
required of the. United Nations. 

-. -Besides committing genocide, Pakistan has 
committed aggression on India, direct and ım- 
direct. Tho many attempts to define aggression 
have ended in failure. There have been 
“general”, “enunerative” and “mixed” defini- 
tions, The first ralies on a general formula to 
comprise all conceviable acts of aggression, the 
second enumerates a number of. specific situa- 
tion; and the third combines both methods. 
However, Pakistan threw over about 10 million 
people from Bangladesh to India. Ang this 
constituted her indirect aggression. Next came 
direct aggression when Pakistan used force 
against India on December 3, 1971. According to 
the International Law Commission of the United 
Nations (1951) the threat or use of force for 
any reason or purpose other than individual or 
collective self-defence, or in pursuance of a 
decision or recommendation of a complete 
United Nations organ, is aggression. On. 
December 4, 1971, Pakistan declared War on 
India. . Chapter VII of the charter provides for 
action against acts of aggression. But unfor- 
tunately, no steps were taken against the aggre- 
ssor. . It.may be noted here that Pakistan has ` 
twice invaded India, in 1947, in 1965 and in 
1971 and violated the principles of the Charter. 
Art. 6 provides for expression of such a Mem- 
ber. But no action has been taken to this 
effect so far; on the.contrary, some of the Big 
Powers are trying to equate Pakistan with 
India, the aggressors with the victim. This has 
been unfortunate. 

India having been attacked has acted in 
self-defence and this is permissible. Art. 51 
states, inter-alia: “Nothing shail impair the 
intervent right of individual or collective self- 
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defence, if an armed attack occures against a 
Member of the United Nations”, The right. of 
‘self-defence is referred to_as being. “inherent”. 
` The article not only -creates right but. also ex- 
plicitly recognises its existence. Unfortunately, 
the United Nations has- completely missed the 
point.. And this has been- due to the. power 
. politics of some of. the Big Powers. Jt may be 
noted here that in 1961 the United States sup- 
ported an attack upon- Cuban territory by 
Cuban refugees from United States, to an 


extent that clearly implied the U. -S. responsi- 
bility. This was contrary to International Law. 
This action must be distinguished from - the- 


threat - of military action against Cuba and 


‘Soviet installations in Cuba, which is ‘justified. 
as a response to ‘imminent aggression. ‘ The, 


United Nations, if it is to exist, must see reason 
and this applies | particularly to Big Powers. 


The very concept of “Big Five” strikes at the. 


root of the “Sovereign equality” of Art, 2(2) of 
the charter. Here is illustrated the or wellian 
maxim: All men are equal, but some are more 
equal than others. It.is unfortunate that some 
of the big powers have thrown to the four winds 


. the principles of equality and justice and baye 
` Sided with the aggressor, instead of with the 


victim of aggression. . And this does . not 
redound to the credit of a United Nations orga- 


`- nisations. 


“The right of self-defence conceded by Art. 51 
of the charter, is however, different from that 
under the customary. international law. . ‘The 


latter right is more-restricted than the right of - 


self-preservation -normally understood. - The 
reason is that self-preservation’ in the case of 
State as of an individual is not a legal right, 


but an instinct. In case the instinct prevails: - 
over the- legal duty, international law puts res-- 
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trictions on its exercise. And the best stale- 
ment of the conditions-for the. exercise of self- 


defence was made by the American Secretary -. 


of State Deniel Welrtar in the Carxolme case 
in 1837 and this has met with general accep. 


tance. According to him, there must be shown: . 
. “a necessity of self-defence, instant,’ overwhelm- 


ing, leaving no. choice of means and no moment 
for deliberation” ; 


. secondly, the action taken: 
< must involve “nothing unreasonable or excessive, 


since the act justified by the necessity of. self- 


defence must be limited by -the necessity and 
kept cleverly within. it”. India has to act in 
self-defence and this is justified both under the 
customary international law as well, as under 
Art. 51 of the charter. 


It may be noted that Pakistan committed : 
aggression on India. Yet the United Nations ` 


“A gore- i 


did not take any action to stop it. 
ssion” has been defined in Art.. Il of the. Con- 
vention for the definition of Aggression July 3, 
1933). ‘The aggressor in an international. con- 
flict “will be considered the State which will 


-be the first to commit any of the. following 


acts :. (1) Declaration of war against . another 
State ; (2) Invasion by armed forces, even with- 
out a declaration of War, of the. territory of 
another State; (3). An attack by armed land, 
naval or air forces, even without a declaration 


of War, upon the ‘territory, - naval vessels, or, 


aircraft of another state”. These acts have 
been comitted by Pakistan upon India and so 


the former is an aggressor, unfortunately, the’ 


United Nations- did not go deep into the matter 
and passed on December 8, 1971, a resolution 
in the General “Assembly calling upon. both 
Pakistan and India to. disengage themselves, 
This is in accordance with the “Uniting for 
Peace” resolution .377A(V) of November 3, 
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1950. The jurists have questioned the legal and 
constitutional validity of this resolution. The 
charter: does not provide for this and as such 
the General Assembly is nót competent to step 
into the shoes of the Security Council. This 
interpretation is confirmed by the following 
considerations. The preamble to the resolution 
- assumes that individual Members have an obli- 
gation to maintain or restore international 
. peace and security. But there is no such obli- 
gation in the charter. Secondly, Art. 1(1) refer 
‘to “effective” collective measures as provided 
for in chapter VII, that is, measures to be 
taken exclusively by the Security Council and 
so that General Assembly is not authorised wo 
" recommend to Members the use of armed force, 
For, such a use of force- would constitute a 
violation of Art. 2(4), viz., a use of force in- 
consistent with the purposes of the . United 
Nations. And the General Assembly “cannot 
recommend to Members to. violate their obliga- 
tion under Art. 2(4) in view of Art. 11(2) of 
the Charter. oS 
Thirdly, - Art. 1(1) specifies the effective 
collective measures to be taken “for the preven- 


tion and removal of threats to the peace” and ' 


the determination of “the existence of any 
threat to peace” is a function conferred in 
Art. 39 upon the Security Council.“ And this 
follows from the fact that Art. 24 of the 
Charter confers upon the Security Council the 
` “primary” responsibility for the maintenance of 
international. peace and security”, Fourthly, 
"the assumption of “Secondary” responsibility by 
the General Assembly in case the Security 
Council fails, meets with a serious difficulty in 
view of Art. 106 of the Charter. This provision 
provides for “joint action” and not an action 
recommended by the General Assembly. More- 


10. ; as 


s 


over, Art. 106 refers to timè and is the first 
Article of Chapter XVII, entitled “Transitional | 
Security Arrangements”. In this context, 
Kelsen Concludes: “The charter establishes a 
force monopoly of the organisation to be exer- 


‘cised by the Security Council and only by the 


Security Council.” 

The United Nations has been affected by 
the political cross-currents that affect votes. 
The “cold war” has imposed limits on its 
powers. May be, the structure of the political 
society is passing through revolutions. But the 
most disturbing factor has been the partiality 
shown by some members of the Big Five. As 
pointed out by Bnerely: “The United Nations” 
lack of interest in seeing that justice prevails 
in settlement of desputes has been profoundly 
disturbing to many”. India may repeat what 
Mr. Dulles, the United States representative 
said in the Assembly debate on the Suez crisis : 
“Peace isa coin which has two sides—one is 
the avoidance of force and the other is the 
creation of conditions ‘of justice. In the long 
run, you cannot expect one without the other.” 

The truth must be faced that international 
law is now moving on three levels, namely, 
diplomatic interstate relations, international co- 
operation and regional groupings. The 3-dimen- 
sional entety has to be reckoned with. The 
first aims at the peaceful co-existence of all 
States and this is the traditional sphere. The 
second has added new areas expressing tho 
need for positive co-operation. And the third 
emphasises the regional groupings in the con- 
text of the universal concerns of mankind. May 
be panchasil should be the watchword of Inter- 
national Law. But wars begin in the hearts of 
men and it is there that the defences of peace 


should be organised. To this end, the aggre- 


p 


a 
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ssive instinct and pugnecity of man should be 
controlled. As pointéd out by Socrates years 


ago: “Until either philosophers become kings 


or kings philosophers, States will never succeed 
in remedying their shortcomings”. The ques- 
tion is if such a transformation is a possibility 


in the near future. Freud expressed doubts on 
this. Mankind at this juncture can only ask 
with the Shavian Joan: “O God! that madest - 
this beautiful earth, when will it be ready to 
receive Thy saints? How long, O Lord, how 
long ?” 


The Twenty-fifth Amendment of the 


The 25th amendment ofthe Indian Consti- 
tution is a land mark in the Indian Political 
History. Before this amendment the Indian 
Constitution has been amended twenty-four 
times but this time the amendment is specially 
remarkable for raising. society economically 
through peaceful means. The necessity was 
felt for amending the Constitution of India 
falling in with the purview of the proviso to 
Clause (2) of Art. 368. 

The amendments are essential to empower 
the Parliament in the matter of abolishing 


‘Privy purses’, to fix the quantum of compensa- ` 


tion to be paid for the acquisition of land and 
property and to change the chapter relating to 
the fundamental rights. i 

The 25th amendment bill, 1971 has been 
passed by the two houses of Parliament. When 
the Bill would be enacted into law the consti- 
tution would be more effective by removing 
certain obstacles standing in the way of raising 
the society economically through peaceful 
means. ; 


was a long standing and a crying need of the 
people. The amendment would ensure econo- 
mic progress of the country. This amendment 
is an instrument, and it must be used: as a 
weapon against the monopolists and industrial 


The 25th amendment of -the constitution 


Indian Constitution 
a 

Uma Kanta Das, 3rd Year LL.B., 
Sec. X Roll 6. 
magnets who are still carrying on their sabotge 
and .super-profiteering policies. Socialism can- 
not be achieved unless and untill the grip of the 
industrial magnets over the economy of the 
country is broken. 


The 25th amendment Bill is a historic Bill 
passed by the Parliament. The constitution is 
not a static document; it is a document which 
can express the hopes and aspirations of the 
people, and it is a document which can bring 
about a change in the socio-economic order of 
the country. By this amendment our political 
democracy would be transformed to economic 
democracy. Now the constitution will be a 
living document which will help transform the 
socio-economic structure. It is one more step 
forward for the progress and establishment of 
socialism. 

By this amendment social justice would be 
ensured and social disparity and inequality 
would be removed. The amendment would be 
an eye-opener to the whole of south-east Asia. 
Progressive legislations like the 25th amend- 
ment of the Constitution Bill are needed for 
furtherence of the causes, particularly when the 
country is pledged to socialism in its true sense. 

The wisdom of the people is represented 
by the Parliament and the term of compensa- 
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tion for the acquisition of land and property 
would be settled by the people’s representatives. 
For the acquisition of ,land and property by 
the Government for the interest and welfare of 
the country the term ‘compensation’ has been 
abolished and in its place the term ‘amount’ 
has been incorporated in this amendment, That 
is to say after the promulgation of the present 
amendment Act there will be no complusion 
on the Government to pay compensation. The 
Government will pay only a certain amount of 
. Money according to its means and resources, 


And this decision by the Government to pay . 
certain amount according as the case may be 
will remain outside the jurisdiction of the courts 
of law. 

Now the 25th amendment of the Constitu- 
tion Bill, 1971 passed by the two houses of | 
Parliament is required to be ratified by tho 
‘legislatures of not less than one-half of the 
states by resolutions to that effect passed by 
those legislatures before the Bill making provi- 
sion for such amendment is presented to the 
President for assent, 


‘Moral is not offspring of law, 


when law is born in child or moral.’ 


Sovereign ‘trust in Making Law, 
but heaven bless to kindred Moral. 


‘Law, it frames a social ‘safe, 
Moral takes individual ‘shape. 

_ Punish is. set where law’s break, 
vice is fact when Moral No trak. 


Law is changed by legislative brain,. 


but no it turn a Moral frame. 
Hindrance of law are socio-anty-men, 
infrance of moral are vicy-retain. 


„So, as mighty lawyer’s claim, 
no, as gratuity Moral in vain 
Most of us have law maintain, ` 

. why then black male are contain. 


In an out of a human Mass, 
Law and moral are not exhaust, 
Unitory soul of beliteral goal, 
rendom short, of a magic pole 
Law’s the father of moral, 
but moral -that’s not like social 
0 Law that grows off moral, 
no saw its moral-of bruital. — 


-= Law And Morality 


By 
Sudama Ojha, III Year Sec. R Roll 5 


Law is a marshal, let crime to control, 
moral is nothing but kindful soul 


“Law is made when moral is sad, 


moral is. made when human is glad, 


Law spred when Moral. hindred, 


‘Moral is virtue-and law is trade. 


Law is fruitless where moral is useless 
so, law is maintain when moral is certain. 


Moral is spread then law is said, 
moral is media of hormonical aid, 
Thus, the law in foreigner’s head 
come into set comparative made. 


Friendship and treaty are based on moral set, 


Secular, social, and republic met i 
Indian continent have got experiment, | 
Russa and Sonar Bangla are her inmate. 
fey Moral, How great, how fate you have, 
What your power that law is saved, 


- No, but saul has given you this move, 


Let me know that have you graved. 


l Young, younger and those youngest, 


Let it note your moral must get, 
Save it first and prefer your best, 
Make your future with moral brightest. 


The Chain of Circumstantial Evidence 


On the night of May 23rd, 1918, a someone 
chiselled out a panel in the door of the grocery 
of Mr. and Mrs. Joseph Maggio. The assailant 
struck the sleeping couple with an axe and then 
cut their throats with a razor, which was left 
on the scene of the crime. Since more than 
$100 was found beneath the blood, socked 
pillow, it seemed fairly clear that robbery was 
not the motive. On the pavement, a block 
away someone chalked the words, ‘Mrs. Maggis 
is going to sit up tonight, just like Mrs. Tony’ 

In 1911, there had been three axe murders 
of similar type, one of a certain Tony Schiam- 
bars and his wife. All victims were Italian 
grocers. 

Joseph Maggio’s brothers were arrested for 
the murder, but released a few days later. 

Detective Theodose Obitu, in charge of the 
case, was murdered by a Negro whom he had 
_ arrested for burglary. Then several weeks 
passed with no further development. 

In the early hours of 28th June, the Axeman 
again chiselled his way into the grocery store 
of hours Besummer and attacked the grocer and 
his wife with a hatchet he found in the store. 
Mrs. Besummer died of her wounds somedays 
later. There was confused Falk of Besummer 
being a German Spy, and he was arrested for 
his wife’s murtler. This was on August 5, On 
the same night the Axeman attacked Mrs. Ed- 
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ward Schuder, and left her unconscious, to be 

` found by her husband when he returned late 
from work. A week later, Mrs. Schuder was l 
delivered of a baby girl and she make a perfect 
recovery. 


On August 10, the Axeman visited to home 
of Joseph Romano. His two nieces heard nosis 
and investigated. A tall white man rushed out 
of the room, and lift Romano dying of her 
wormds. A panel had been chieselled out of 
the door. Unlike the other victims, Romano 
was a barber and not a grocer. 


Lonis Besummer was tried for the murder 
of his wife but found ‘not guilty’. 


On October 27, 1919, came the last attack. 
This time, it was a grocer named Mike -Pepitone 
and his wife saw the Axeman running away 
then she rushed into the room. Her husband 
was dead, and: the door penal was chiselled out. 


The Axeman murders were over, but the 
case has a curious after math. On December 2, 
1920, a woman shot a New Bruanian named 
Joseph Mumfre in Los Angels Street; he died : 
instantly. The woman declared that she was 
the wife Mike ‘Pepitone the Last victim and the 
Mumfray was the Axeman. Mrs. Pipitone 
received ten years Jail but was released after 
three. 
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Mumfre, case history makes him. the most 


likely suspect for the. Axeman. He had a 


` criminal record and his dates in Jail were the 
dates on which no murders occurred. He had 
been released in 1911, just before the murder 
of Schdanber Guti and Roseti He had then 
been sent to Jail, where he had remained until 


_ few years before the Maggio attacks in 1918. - 


In the lull between 1918 and March 1919, he 
had been on jain for a bruglary charge. 

But in so many other cases of ‘the same 
` nature, the. murder ‘ceased abruptly- and ` the 
identity of the Killer remains a mystery. 

This was the remarkable unsolved American 
murder case, which has some features in com- 
mon with falk the Rupper Grimes in 1888. 

Evidences so far adduced on circumstances 
of the facts of the. matrial cases by oral and 
documentary evidence with other factors are the 
basis of study on circumstantial evidence. Out 
of 167 sections in the Indian Evidence Act, 
1872, there is no section spaces for the Giteria 
of the circumstantial evidence. It remains a 
menace to presume, not to presume, and steps 
for conclusive evidence inadminating the culpa- 
bility of the accused. It, also depends upon the 
motive, preparation and previous and subse- 
quent conduct of the accused person as laid 
down up of -the said Act. l 
~ Tt is well-settled principle of Criminal Juris- 
prudence that circumstantial ` evidence must be 
consistent and consistent only with the guilt of 
the accused and that if the evidence is consis- 
tent with any other ‘rational explaination, then. 
there is an element of doubt of which the 
accused’ must be given the benefit. It has been 
- Tepeatedly laid down by the Supreme Court of 
India and by the other High Courts in many 


cases that a connection can safely be based on: 
circumstantial evidence, provided the- several 
circumstances relied upon by the prosecution 
are -established beyond doubt that the incrimi- 
native facts are such as to be incompatible 
with the innocence of the accused and incapable 
of explanation on any reasonable hypothesis 
other than that of the accused’s guilt. This 
principle is enunciated in the decision of the 


< Supreme Court in Hanumant Govind Nargund- 


ker V. State of M. P., Kedar Nath vs. State of 


-West Bengal, Kutuhal vs. State of Bihar and 


Chikka Gowda vs, State of Mysore. 


The Law is well-settled that where murder 
and robbery are proved to have been integral 
parts of a certain transaction, the presumption 
that can be drawer from the possession of the 
property may, consistent with all the facts 
proved in the case, be that the person to whom 
such possession was traced not only committed 
the theft thereof but also committed the mur- 
der which forms part of the same transaction 
as theft. It must of course, be established that, 
before any such presumption can be drawn, the 
primary thing to be proved is that the accused 
had no satisfactory explanation to offer for his 
possession of property. Further, where the 
accused offers an explanation the burden of 
proving the truth of that explanation affirma- 
tively does not rest on the accused. It slill 
rests on the prosecution to prove that the ex- 
planation is not true. The evidence may raise 
some sort of suspecious but suspecion, however, 
grave cannot form the basis of murder. 

But in a case where the various links have 
been satisfactorily made out and circumstances 
point to the accused as the- prebable assailant 
with reasonable definiteness and in proximity 
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to the deceased as regards time and situation, 
and he offers no explanation, which, if accept- 
ed, though not proved, would afford a reason- 
able basis for a conclusion on the entire case 
consistent with his innocence such absence of 
explanation of false explanation, would itself 
be an additional link which complete the chain. 
In a case based on purely circumstantial evi- 
dence, the motive for the crime is of importance. 


Circumstantial evidence when legal evidence 
can be the basis of conviction. The learned 
Lord Chief Justice of England laws down fur- 
ther principle that notwithstanding that there is 
nobody or trace a boy or any direct evidence 
as to the manner of death of victim the corpus 
delicti may, be proved by such circumstances 
as render the commission of the crime certain 
and have the Jury with no degree of reasonable 

~ doubt. 


Where the case depends entirely on circum- 
stantial evidence have to be very careful in 
scanning the circumstances to see whether they 
are so far complete as not to leave any reason- 
able ground for a conclusion: consistent the in- 
noncence of the accused”. It is true that in a 
case of circumstantial evidence not only should 
the various links in the chain of evidence be 
clearly established, but the completed chain 
must be such as to rile out a reasonable likeli- 
‘hood of the innocence of the accused. 


The points requiring proof on circumstantial 
evidences for offences are to be satisfied on the 
ingredients of the offences charged against the 
accused person or persons. If they fail to link 
up the chains of the circumstances. The entire 


case will go in vein and no inference, evén can 
be drawn against the accused person. 


For example, in case for dacoity with -mur- 
der as laid u/s 396 IPC—the points requirmg 
proof are: l 

(1) The commission of a dacoity. 

2) That one of the dacoits -committed 
murder. 

(3) That the- murder was committed 
_ during the commission of the crime. 


The question whether the finding of a pro- 
perty of a murdered man in the possession of 
an accused "person justified conviction ‘of that 
accused person of the murder has been con- 
sidered in various cases. In Haricharan Kurmi 
& another vs. State of Bihar, ALR. 1964, 
S.C. 1184, it was held that the confession of 
a co-accused can not be treated as substantive 
evidence and can be used only to receive 
assurance to the conclusion of guilt deductible 
from other evidence. The presumption of in- - 
nocence, which is the basis of Criminal Juris- 
prudence, assists the co-accused persons and 
the accused is entitled to the benefit of doubt 
and acquittal. 


In fine, I may conclude by attracting the 
recent famous leading case as observed by the 
Supreme Court of India, “The circumstances 
forming evidence must be conclusively estab- 
lished and even when so established, they must 
form such a complete chain that it is nog only 
consistent with the guilt but is inconsistent with 
any reasonable hypothesis of innocence”. 

(Para 22). 

A.LR. 1972 S.C. 110 and 1972 Cri.L.J. 23.. 


Ka Lacinas of Recent Amendments 


Time is flowing’ like the water of the river. 
customs, 
particular system also changés with the passing 
away of the time. We find that constitutional 


articlés has turned their existing face to a new . 
one ‘with -first changing of this space -in the. 


world. We find different changes in the consti- 
tutional system of the European and Asian 
countries and India is no exception to that, 
Our constitution was framed about a quarter 
of century ago. Within this spun. of time 
Indian. political system and political leaders 
and their thought has been changed. Priviously 
Indian economy was a capitalistic economy & 
now it is the turn of socialistic economy.. 


~“ So to keep pace with the changing world 
and social system, Indian parliamentarious are 
. trying to mend their shoes’ by reforming the 
sacred constitutional provisions. For this reform 
they have made certain amendments of the 
provisions of the constitution. Those amend- 
ments have certain advantages and at me samé- 
time certain disadvantages. 


DISADVANTAGES: With reference to the 


24th amendment, while agreeing that no part 
11 


= 


` behaviour, and attituders towards a : 
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of the constitution should be wholly immutable, 
we are of the view that F. Rights guaranteed 
by the constitution- should not be lightly tem- 
pered with and that no steps should be taken 
for the abridgement cf those rights unless thal 
becomes necessary in the public interest to do 
so. As far as the fundamental rights other 
than property rights are concerned no Occassion 


. to abridge. them has arisen after the first 


amendment of 1951.’ First, fourth and seven- 
teenth amendments have restricted the property 
Tights severly and any further restriction of 
that article does not require in the public 
interest. So in absence of the compelling 
necessity parliament is not justified inclaiming 
the power to abridge the Fundamental Rights. 


Secondly, the mode adopted by for doing 
so can hardly be Buona: 


Thirdly,, the first part of the 25th amend- 
ment proposes to ‘confer on centre and state 
the power to lagislate for the aquisition and 
requisition of private properties for a public 


object without the necessity of providing a fair 


compensation. The question is wheather such 
conferment in necessary in the public interest, 


A 
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The Article 31(2) which in effect guarantees fair 
compensation has already been restricted to a 
large extent by Article 31A & 31B. As a result 
of those articles, the Article, 31(2) does 
not effect thè acquisition or modification of 
various property rights. Moreover, according to 
the constitution, the use of all properties includ- 
ing those which can not be aquired without 
giving a fair compensation can always be con- 
trolled in the public welfare. The constitution 
does not control ments of urban properties, 
prices of essential goods and provides a fair 
usage. Under these circumstances some expla- 
nation is required to show why the state should 
have the power of acquiring private properties 
without paying a fair compensation. 


On the other hand there are also. other 
‘faithful reasons why the state should not 
aquire private properties without providing a 
fair compensation. This amendment gives the 
legislature unbriddled power to deny in paying 
a fair compensation to a property. Secondly, 
Indian economy is a mixed economy. So we 
can not confer the legislature to take away any 
property without proper compensation. The 
inequality of wealth and income should be 
reduced by other measurers such as taxation. 


Next Article 31(c) runs as follows “that no 
law giving effect to the policy of state towards 
securing the principles specified in clause (b) or 


clause (3) of Article 39” shalll be void on the | 


ground: of inconsistency with any of the rights 
conferred by Articles 14, 19 & 31. It further 
provides that if any law proposes to give effect 


to the policy specified in the said clauses (D) & 
(e) of Article 39, that law can not be challenged 
in any court, 


Secondly, Article 31(c) proposes to make 
lagislature supreme for deciding in implementing 
the policy mentioned in the said clause of Arti- - 
cle 39. The authenticity of the legislature can 
not be questioned in any court. So this power 
may lead to the violation of Articles 14, 19 &- 
31 by the legislature. Then we may say that 
the basic democratic rights and liberties of the 
individual are at the mercy of a bare majority 
in the central and state legislatures. So the 
fundamental values are valuless. Because fun- 
damental rights are fundamental only if they 
are not possible of being taken away by the 
legislature in simple amendment. ` 


So for this reason the founders of our consti- 
tution placed Fundamental Rights beyond the 
reach of bare legislative majorities. 


At the conclusion it may be reftered as 
remarked by the chairman of the law com- 
mission Dr. P. B. Gajendragadkar that the 
skim of the articles in part II, particularly 
Articles 19 & 31 intended that within the 
framework of the Fundamental Rights, the 
directive principles enshrined in Part IV of the 
constitution must be implemented. It for re- 
concilling the implementation of the directive 
principles, the framework of the Fundamental 
Rights as originally devised was found to be 
rigid, it would be necessary to change the said 
framework and when necessary to amend the 
Fundamental Rights, 


The Pok are the Unacknowledged Legislators 


From time immemorial pedple have realised 
that ‘laws are the commonds of the sovereign’ 
and the sovereignty lies in Parliament deals 
with the legislators (MP, MLA etc. of the State) 
who makes laws accordingly. However, laws 
are the sooth-verdict of those parliamentarious 
varies time to time. Legislators are mostly 
elected by the people and follow the public- 
opinion. But poetry tells the truth of law 
which is eternal, universal and perfect in reality. 
Poets are not idle word twisters,—they are the 
creators of the public-opinion by giving a 
message in their poetry. The poet really 
excites the emotion of his readers. Heart 
speaks to heart. He is the self-appointed 
spokesman of the people. . 

Mrs. Elizabeth Barret Brawuing wrote the 
“poem ‘The cry of children’. This had an exces- 
sive influence’ ón people’s mind that the minis- 
try of Lord Peel passed legislation to ban the 
. employment of small children’ in the factories 


under certain conditions. The legislator follows. 


the poet. Similarly, the historical plays of 
Shakespeare created a flood-tide of patriotism 
in the heart’s of the people. As a result Eng- 
land became a “world power and -Elizabeth’s 
Agé ‘came ‘to’ be called the Golden’ Age of 
England. : {Tt 


” the magnificent imaginative chambet, 


of the world 


By. 
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Byron helped in the Greek War of Indepen- 
dence. He went to Greece and‘ his poetry put 
new heart into the Greeks fight for winning 
their freedom from the Turks, 

‘Poets are. unacknowledged legislators’. 
They never sit in Parliament and have no such 
statute book in which, laws made by them in 
the form of poetry, can be written. But the 
public-opinion is manifested through the poet’s 
rhythmical and beauteous imaginative works. 
The world does not feel for them as law maker 
yet. ; 

The great ideas of the poets are more 
powerful, which make the vital and dynamic 
inertia of the life of magnitude in this humanly 
world, Their ideas are innate and not com- 
posed indéscribably. The mind of the poet is 
and it 
has its vivid perféction within itself. It has its 
total internal reflection in the high thought. 

i MAHA, i 

Exiapies- 

` The Himalayas are less powerful than the 
mind.” A boy said, “The Himalayas are in the 
north”, but the other sage argued that he will 
bring them to the south. “Mow?” sage—“I 
will-move north and then the Himalayas will 
be towards my south.” 
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What the poets indite are the absolute truth 


in life and reality- which obviously exhibit as 


the perfect law to the people so far their poetry 
are highly concerned. Although, the poetrical 
law-breaker exempted from the punishment as 
because it has no legal sanction behind. Still 
we are indebted to-the poet as because our 
mind reveal the great sanctity in their works 
which will be reverberated throughout the life 
.and deed. Their writings are univocal. 

We must enjoy when pass on to their literary 
wings unto the last. 

i.e—‘Soothing thoughts that spring 

out of human suffering” 


— W. Wordsworth. 
“Our thoughts are ours, our ends none 
of our own” — Shakespeare. 


Similarly, tragedy is essential in human life 
which shadowed the joy in pain through ever- 


ending tears. 
“Our sweetest songs are those that tell 
of saddest-thought” — or 


‘Life is a comedy to him who thinks and 
a tragedy to him who feels’. 
“Tell me not in. mournful members 
Life is but an empty dream”. — and then, 
“Sad memory brings the light of other days 
_ around me” ' — T. Moore. 
What is Trath ? 

Sometimes laws are passed by the Govern- 
ment remains unused and unjust, but a law 
proclaimed by the poet get the acceptance 
of all. : < 
Keats—A thing of beauty is a joy for ever’, or 

‘Beauly is Truth, Truth Beauty, that is all, 

Ye know on earth and all ye need to know’ 

The whole wosld worships Love and Beauty 
through. it’s a poet-made law. For the Love of 
the peloveds, the lovers dared and done won- 


ders and the world has warshipped them as 
heroes of Jove. No law court is needed to 
enforce this law of Love and Beauty that the 
poets have. enunciated. | : 

The poet is the leader of the peopie’s 
parliament. He-is like she, that lady, ‘who 
must bé obeyed’. He gives the mandate to the 
people. No canvassing is necessary for his 
votes at the election. He gets no votes. An 
atmosphere is being created by the poet his 
living vital ideas and that atmosphere does | 
the rest. 

Shelley said— 

“Drive my dead thoughts over the universe 

Like withered leaves to quicken a new birth ! 

And by the incantation of this verse 

Scalter, as from an unextinguished hearth 

Ashes and sparks, my words among 

mankind !” 
Shelley was a revolutionary, he wanted to 
create a revolution in the minds of men, and 
then world would follow the revolution as the 
starry skys follows the sunny bright rays. 

W. Wordsworth said, “I want to be con- 
sidered as a teacher or'as nothing else”. His 
new creative law to the world—Love Nature 
and worship her. The worship of Nature is 
the worship of God. If we worship Nature, 
the heaven’s kingdom would descend on earth 
indeed. Now-a-days this love of Nature is the 
creed of all cultured men. The Religion is 
Nature and her poet is Wordsworth. The Ode 
to Duty is a great poem of Wordsworth, not 
primarily because of the soundness of its Philo: 
sophy, but because the poet has given to the 
abstract conception of Duty ‘the consecration 
and the poet’s dream’, and out of an abstrac- 
tion has created ‘a form more real than’ living 
man, ,Nurshing of immortality’, Š 
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Browning the greatest optimist summed up  Igbal. gave the idea of Pakistan to the Muslims. 
his Philosophy——“God is in Heaven - Within ten years, Pakistan was established and 
All is right with the world” the ‘poet’s dream had fulfilled, 

‘The world is a mirror!‘ laugh at it and it ee . at š 
laughs back at you, weep before it, and it will On Communism : 
weep at you.’ His readers obey the poet’s law. Poet Eliot’s emphasis of law in verse— 
Every poet rules over his subjects—the readers, “What is a communism ? one who has yearnings 
The,port had created a state, ie. a poet named . For equal division of unequal earnings.” 


Regarding .Youth and Age poet’s verdict as follows— 
“There's not a joy the world can give like that it takes away 
4 E When the glow`of early thought declines in feeling’s dull decay ; 
> ‘Tis not.on youth's smooth cheek the blush alone, which fades so-fast, 
But the tender bloom of heart is gone, ere youth itself be past. 
Then the few whose spirits float above the wreck of happiness 
“ Are dfiven o'er the shoals of guilt, or ocean of excess. 
Then the mortal coldness of the soul like death itself comes down 
It cannot feel for others’ woes, it dare not dream its own; 
That heavy chill has forzen’o’er the fountain of our tears, 
-` And oovan the eye mo: sparkle still, ‘tis where ae ice appears,” 


— ‘Lord Byron 
“There is FIOWEL,.......cccscceessceseess 
But lately, one rough day, this Flower I past, ; 
NGA ANA I senene, Said, with inly-mutter’d voice, _ 


‘It doth not love the shower, nor seek the cold; 
This neither is its courage nor its choice, 
` But its necessity in being Old....;................... : 
O Man! that from they fair shinning youth, 
Age might but take the things Youth needed not!” 


Š , — W. Wordsworth 


So the, happy ignorance of childhood better than the cold 
wisdom of old age. : ~ 
“My days among the Dead are se ee agak ak 
My hopes ‘are with Dead; anon 
My place with them will be, ` 
And I with them shall travel 
“Yet leaving here a name, I trust.” , 


7 7 — R. Southey 


“All the world’s stage < 

: And all the men and women. merely players” 

“The certain is falling on the stage, to rise on the screen, 
The younger rises when the old doth fall”. 4 
è í — W. Shakespear. 
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To Wordsworth—“the poet is a man speak- 
ing to men” and says in his poem, “we have 
all of us one human heart”. Poet is just a man 
like everyone else and what springs out of his 
heart flows into every other heart. 


Religions prophets changed the hearts of the 
millions. People have fallen blindly and most 
sousy support to the law of God. And the law 
of God awfully and valourously taught through 
poetry. Lord Krishna turned a poet and his 
Gita is in poetry. The Hymns of the Bible 
shaped the lives of the christians. ‘The Bible 
and Gita beacon lights to guide the untold 
. million’s conduct on earth. 


The vedas are poetry: Guru Granth Salib 
is poetry, the Quran is poetry, the gospels of 
other religions are written in poetry. The 
Ramayana, written by the poets Valmiki and 


Tulsidas which penetrated the social and moral- 
laws to people. Manu is his poetry gave laws 
to the whole community. | 

Most of the prophet—poets have given to 
the. world the ideas of God, universal love, 
universal Brotherhood, service of Humanity and 
Truth and Piety, which are the applique of the 
human and ideal world. These laws go on for 
ever. Laws are passed by the legislators some- 
times become out dated and not suitable. 
Unjust laws are revoked. ‘But a poet, like his 
Nightingale, sings because he must, and ‘the 
would listens to him, because such are the dic- 
tates of the heart. The poet is the legislator in 
the Parliament of Man. Their indoctrinations 
are the watchward of the ideal life and happi- 
ness to the people and the world of mankind. 
It’s validity worldly recognized but not the 
law of the land. ` 


Governor's Nomination vs Election 


Since the time of Aristotle, democracy has 
been the ideal of several political philosophers. 
People of a democratic state are at liberty to 
elect a government of their own choice. A 


democratic government thus denotes a govern- 


ment of the people for the people and by the 
people. Ours is a democratic country possess- 
ing a federal feature.- Unlike the constitution 
of the U.S.A.,.our constitution does not concern 
itself with the provisions of union government 
only and empower the states to draw up their 
own constitutions. We have got one and the 
same constitution. which provides for one union 
government responsible for the administration 
of the whole of India and other state govern- 
ments responsible for the administration of the 
respective states. If we afrange according to 
constitution the executive government of the 
union and states we will obtain the following 
picture. The President of India by Art. 53 of 


our constitution stands at the head of the union . 


government. The President, who is indirectly 
elected under Art. 54 of our constitution 
appoints a cabinet of ministers elected by the 
method of adult-franchise to aid and advise 
Lim in the exercise of his executive powers. 
There may be nominated minister in the 
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cabinet but the minister so nominated shall 
cease to be minister if he fails to be elected 
within the consecutive six months. On the 
other hand the executive power of the states 
has been vested by the constitution on the 
governors nominated by the president under 
Art. 155. The governor of each state also 
appoints a council of ministers elected by the 
method of universal adult-franchise to aid and 
advise him in the exercise of his executive 
powers. An observation of the above hierarcy 
of our executive government high lights that 
all are elected only with the exception of 
governors. But why they are nominated and 
how far the system of nomination is justified 
ina democratic country are matters of interest 
to us. . 

A comparative study of the president and 
the governor exihibits that, the president is the 
executive Head of the union and a governor is 
the executive Head of the state. President 
appoints union cabinet, the governor appoints 
state cabinet. Present is the part of union 
legislature, the governor is the part of state 
legislature. Apart from that both have the 
pardoning power, ordinance-making power, veto 
power etc. Both of them aré constitutional 
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heads because. they are to act according to the 
advice of the council of ministers. But as 
regards the procedure of appointment, they are 
significantly different, because the president is 
indirectly elected and the governor is nominated, 

The draft constitution provided for an 
elected governor but the system of nomination 
was subsequently substituted for election by the 
constituent assembly. Now why the system of 


nomination was adopted and how far the argu- ` 


ments advanced by the constituent assembly in 
support of nomination are supportable need be 
examined. š 


Indian constitution prescribes a parlia- 
mentary system of government wherein the 
governor is a mere titular heads, the .real head 
being the cabinet of ministers. Hence in the 
existing system it is useless for a governor to 
be an elected one. But as against this proposi- 
tion it may be emphasised that the president 
of the union is also a constitutional head like 
the crown of England, while he is indirectly 
elected by the express provision of the consti- 
tution then what is the bar for the election of 
a governor? It is needlesss to add that when 
presidential rule is imposed in any state under 
Article of the constitution the state cabinet is 


dissolved and the president runs the adminis-. 


tration of the respective state through the gover- 
nor. When it happens in any state the governor 
becomes all in all of that state and automati- 
cally he “acts as a real head. So during this 
period should he not be an elected person ? 

_ Tn the event ‘of the governor being elected 
by direct vote, he may regard himself as 
superior to the. chief minister of the- state 
because while. the governor will be elected 
from the wole of the state, the chief 
minister will be elected from a part of it. This 


argument is indeed supportable because in this 
case a power-fiction between the two authorities 
leading to a constitutional deadlock in the state 
is obvious. This apprehension possively played 
a vital role in the minds of the frames of cons- 
titution and for this they perhapes rejected their 
former decision of governors election. But this 
difficulty might be avoided if it were of indirect 
nature like that of the president. This philo- 
sophy will be proved correct if we focus our 
attention to the president of India in relation 
to his council of ministers headed by the - 
premier who is elected from a single consti- 
luency, 


- The huge cost involved in the election of 
governors by millions .of primary votes in 
different states of India had been viewed by the 
supporters of nomination as anomalous. This 
argument may be rejected on the ground 
that while all in the executive government 
including the president ‘who is a nominal head 
are elected with so much cost, the question of 
cost in the election of governors will constitute 
no importance. Hence the system of nomina- 
tion which amounts’ to violation of democratic 
ideal ‘is not supportable in consideration of cost 
aspect only. 

The exponents of nomination thought that 
the election of governors by the people of the 
states would encourage the states to sever their 
connections from the union. They had thus 
adopted such system of governors’ nomination 
for the preservation of the unity among the 
different parts of India, This philosophy is 
far from being true. The governors of all the 
states of the U.S.A. and Australia are elected 
by the people of respective states but never the 


“less their unity has not been affected but on ` 


the other hand, Pakistan, even if governors are 
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nomina ki there, has failed to keep its unity 
intact.. So from the above illustration if trans- 
pires that the election of governors does not 
stand as a bar to the unity of India as a whole. 
The nomination of governors by the presi- 
dent was designed by the constitution-makers to 
make the union government powerful. Through 
this system of nomination, they thought, the 
union government would be able to maintain 
its control over states, This point indeed claims 
support for nomination. But our ‘constitution 
contains very many’ provisions to enable the 
union government “to -maintain control over 
states. As for instance may be mentioned that 
union government is empowered to supersede 
the state government if the latter does not carry 
out the former’s directions. Secondiy, union 
government may in case -of emargency under 
Art. -352 ‘extend -its executive power over states 
in any.matter. -As regards legislative powers, 
the union legilature. has -been entrusted with the 
residuary power. - Aagain in case of friction 
between the union and state legislature, union 
legislature will prevail over the state legislature, 
etc. So when our -constitution contains all the 
above provisions to” guard the union govern- 
ment, only the election of governors, if adopted, 
would not be able to weaken the union. 
Some prescribed this system of nomination 
under the impression that the president-appoint- 
ed governors would be equally able to control 
the states like the crown-nominated governors 
under the government of India Act, 1935. To 
examine the above thought, we need ‘focus our 
‘attention to the powers of the governors under 
the government of India Act, 1935~ and under 
our present constitution. The crown-nominated 


-governors under the government of India Act, - 
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1935 had at diei disposal many powers which 
they could exercise “in their individual judge- 
ment” and “in their sole discretion”. These 
two weapons at the hands of the governors 
under the government of India Act, 1935 
enabled them to retain control over states 
because in these cases the cabinet had little or 
no voice at all, But under the present consti- 
tution the governors are merely constitutional 
heads having no power to exercise “in their 
individual judgment”. And their powers “to 
act in the sole discretion” have been unduly, 
narrowed down. Hence the governors under 
tho present constitution are not so effective as 
a measure of control as the governors under 
the government of India Act, 1935. 

` It cannot. be denied that the existing system 
holds .within it some blessings but it suffers as 
will from serious critisism as. levelled against 
each of the above cases. Over and above such 
critisism, the system invites some drawbacks as 
enumerated belown :— . 

. First, the system of nomination neple the 
will of the people to. elect a governor of their 
own choice. On the contrary, it also rejects 


.the-right of a person to be elected a governor 


inspite. of his mass popularity and suitability, 
for the post, Perfect democracy requires that 
the government must be according to the choice 
of the people and hence such a system of nomi- 
nation implies the violation of democratic 


` principle. 


Secondly, this system of nomination of | 
governors by the president is contrary to tho 
principle. of U.S.A. and Australia where strict 


-federal system pervail. The system of nominas 


tion, therefore, affects- the federal feature of 
Indian union. The system leads one to think 
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that India is a unitary state with a subsidiary 
federal features. ; 


Thirdly, Art. 156 of our constitution provides 


that governors hold their office during the 
pleasure of president. Hence president may, if 
he so pleases, appoint and remove governors as 
many times as he likes. Such frequents charge 
of the executive head of a state is highly detri- 
mental to the progress and prosperity of the state. 

Fourthly, if the president-nominated governor 
and the chief minister do-not belong to the 
same party, some disputes and differences of 
opinion may crop up and this may hamper the 
development of the respective state, This 
chance of friction is prominent in a coalition 
government, 

Fifthiy, if the president-appointed governor 
likes to run the administration of a state pre- 
judicial to the desire of state cabinet, obviously 
these will be friction in which case the cabinet 
will prevail over the state-executive head and 
governor would have to surrender.’ The system 
of election, therefore, is far better because it 
fosters a spirit of self-help, mutual-help, oneness 
and the like. > 

Sixthly, since a governor is a foreigner 10 
a state and since he assumes himself to be a 
mere titular head he gets a rare chance to 


realise properly the defects of the state -and 
consequently he does not find him fit to contri-` 
bute much to the wale fare of the state. 


Finally, under the system of nomination the 
governor stands between the two horns of a 
dilemma when the union government and state 
government are absolutely opposite to each 
other. In case of contradiction between the two 
governments the governor cannot simultaneotsly 
satisfy both. Had there been provision for his 
election the position of governor would not be 
so precarious as in the present case. 


So, it transpires from all the defects in the 
system of nomination that the original plan of 
the draft constitution which suggessted governor’s 
election seems to be justified. The governors 
under such system of nomination always con- 
sider . themselves as inactive. The Governor of 
Madhya Pradesh, Dr. Pattabhi Sitaramayya once 


-remarked that governors duty lay in inviting 


visitors and offering them tea, launches and 
dinners and reporting these to the president 
fortnightly.. Governors of Indian States, there- 
fore, are expected to be elected ones and the 
prevailing system of nomination should be given 
good-bye through the appropriate amendment 
of the. constitution. - i 


_ On November 9, 1967 at a press conference - 
in Trivandrum the 
-Kerala, Mr. E. M. S. Namboodripad raised the 


then Chief Minister of 


subject of the constitution and the judiciary and 


, observed as folloWs : 


` 


| “Judges are guided and dominated by class 
hatred, class interest and. class prejudices and 


-where the evidence, is | dealanced between a well- 


dressed . potbellied richman and a poor, ill- 
dressed and illiterate "person, | the judge. instinc- 
tively favours the former.........] have not taken 
any oath that every word and every clause in 
the constitution is sacred.” o 

Holding aloft a copy of his party’s pro- 
grammes, he said, he had also taken another 


- oath which -held that nothing much could be 


accomplished under the limitations of the- cons- 
titution. His party was of the -view that the 
judiciary was part of the ruling classes, that 
there are limits to the sanctity of the judiciary. 
The judiciary was weighted against workers, 
peasants and other sections of the working 
classes and the law and the system of judiciary 
essentially served the ‘esploiting’ ‘classes.‘ Even, 
where the- judiciary. was- separated from _ the 


-- executive it was still subject to the influence 


and pressure of the executive. “We hold the 


'* view that they (the judges) are guided by indi- 


judiciary.” 


“took congnizance of the contempt ; 


. prisonment. 


The Law of Contempt 


. < By 
Sanat Biswas, III Year Sec. B, LL.B. Class. 


vidual | idiosycracies. In these conditions we 
have not pledge ourselves not to criticize the 
Mr. Namboodripad claimed that 
the view that judges are guided and nominated 
by class interests, class hatred, and class pre- 
judices is not to cast’ an aspersion on the 
integrity of judges. “The High Court and the 
Supreme Court can haul me up, if they want”, 
he said. 

On a sworn information of an advocate of 
the Kerala High Court, the said High Court 
and, after 
proceeding in accordance to law provided, there- 
for convicted and imposed a fine of Rs. 1,000 
only -on Mr. Namboodripad or in default to 
undergo a sentence of one month’s simple im- 
Mr. Namboodiripad preferred an 
appeal against this order before the Supreme 
Court. The Supreme Court upheld the convic- 
tion of Mr. E. M. S. Namboodiripad for con- 
tempt of court but reduced the fine imposed 
to Rs. 50 only or in default to undergo one 
week’s imprisonment. E 
| “Mr. Namboodiripad’s arguments, as incorpo- 
rated in his contentions before the Supreme . 
Court, are as under : 


(a) the verdicts of the coufts must be res- 


-pected; (b) no aspersions should be cast on 
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individual judges or judgments by attributing 
motives to judges; (c) criticism of the judicial 
system or of judges going against the spirit of 
legislation should be permissible; and (d) edu- 
cating the people that the state (including the 
judiciary) was an instrument of exploitation of 
the majority by the ruling and exploiting 
classes, was legitimate. 

“This judgment of the Supreme Court deli- 
vered on 31. 7.70 is very interesting in so many 
ways. Moreover, it raises many questions which 
are allied with the democratic functioting of 
the State. The judgment, in short, has pro- 
pounded the following principles of law. 

G} The court held that Article 19(1)(a) of 
the constitution which guarantees complete free- 
dom of speech and expression also makes an 
exception in the case of contempt of court. 
While the right is essential to a free -society, 
the constitution has ‘itself imposed restrictions 
in relation to contempt of court and it can not 
therefore be said that the right abolished the 
law of contempt or that attacks upon judges 
and courts will be condoned: In other words, 
‘Article 19(1)(a} must be read with Article 1902) 
and Article 129 and 215 (which confer powers 
on, the Supreme Court and the High Courts to 
punish for contempt). Thus Mr. Namboodiripad 
while speaking at the press conference exceeded 
the right guaranteed by Article 19(1)(a) of the 
constitution. 

Gi) The Jaw of contempt stems from the 
tight of the courts to punish by -imprisonment 
or fines persons guilty of words or acts which 
either abustruct or tend to do so, the administra- 
tion of justice. The right is exercised in this 
country by all,courts when contempt is com- 
mitted in facie curoie (within vision) and by 
‘the Superior Courts on their behalf or on behalf 


of subordinate courts. Before the constitution 
came into force, the power to punish for con- 
tempt was considered inherent in the powers of 
a Court of Record. Now it is expressly con- 
ferred by Articles 129 and 215 of the consti- 
tution. l | 

(iii) In the opinion of the Supreme Court, 
the chief forms of contempt are insult to the 
judges; attacks upon them: comment upon 
pending proceedings with a tendency to pre- 
judice a fair trial; obstruction to Court Officers, 
Witnesses or the parties to a case, abusing 
court processes, breach’ of duty by Court 
Officers, and seandalizing the judges or the 
court. “The last form occurs, generally speak- 


-ing, when the conduct of a person tends to 


bring the authority and the administration of 
law into disrespect or disregard. In’ this con- 
duct are included all acts which bring the 
court in to disrepute or disrespect or which 
offend its dignity, affort its majesty or challenge 
its authority. Such contempt may be committed 
in respect of a single court, but may, in certain 
circumstances, be committed in respect of the 
whole of the judiciary or the judicial system.” 
(iv) The court examined Marxist theory at 
length and came to the conclusion that Mr. 
Namboodiripad’s utterances were beyond the pur- 
view of marxism. The court held that in all 
these writings there is no direct attack on thé 
judiciary selected as the target of peoples’ warth 
not are the judge condemned personelly. Engles 
had charged the judiciary not with taking sides 
but as being an evil adjunct of the administra- 
tion of class legislation. The court held, “we 
have summarized into very small compass, 
many thousands of words in which mere doc- 
trines have been debated from Plekhanor to: 
Lenin through the thoughts of Kantsky, Keren~ 
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"sky, Lasalle, ‘Belinsky and others who attempted 
a middle line between revisionism of Bernstien 
5 and the Bolshevik views of Lenin. We have 
| $0 ‘because Mr. V. K. Krisna Menon 
neered that many people learn about commu- 
“nism through Middlenton Murray.” 
One may agree or disagree with Mr. Namboo- 
diripad’s utterences, I, for one, do not believe 
ine farxist ‘theory to me it appears that in a 
_ democracy, there is no point in saying that the 
“judiciary is above politices. It is part of the 
process. Before we switch on to examine the 
Se law of contempt in a democratic set up, it seems 
e tial to analyse the political functioning of 


















tion of powers concept assumes 
: ld classification of governmental 
functions ' as either legislative, executive or judi- 
cial also permits a division of labour among 
‘these three branches. Simple stated, legislators 
legislate, executives execute and the judiciary 
-adjudicates. But in actual functioning of the 
state through its three limbs, we note that the 
executive shares in the lawmaking process. 
Similarly, the legislative bodies have a role in 
oS law enforcement. There is a similar reciprocity, 
in part “between the basic functions of legisla- 
tures and courts. Courts have a significant 
< voice in creating laws. Legislatures in turn, 
have an important role in interpreting law. In 
< short, both the legislators and judges, translate 
the needs and desires of society into the 
languages of law, and then both interpret the 

ne law while enforcing it. 
-Although the similarities of these two 
branches were long overlooked or under-esti- 
: mated it “would be equally wrong to. go over 
7 eno significant 
< genera} laws: 













i differences: Legisla i ires - ena 


by Kenneth N. k aane en : 





courts settle particular disputes arising under 
them. As Ogrul has phrased it, “The basis of 
legislative power is found in its representative 
character as forlified by its legal authority, the 
ultimate strength of the Courts rests on its pub- 
lic status as guardian of the constitution”, 

As guardian of the- constitution the ge 
are political institutions and are supposed to — 
play in important role in shaping the character ee . 
of a democratic government and politics. ae 

While compared with the Supreme Court of a 
the U.S., the Supreme Court of 1 
limited powers in certain respects ; 
it remains guardian of the- constitu 
thus it performs political functions. | 
the High Courts or other courts, at thi 4 
are also political as well as goiversinentel ye 
agencies. ' 

A recent essay on 1 State Courts in the U.S. 
"We ha — Pa 




















demands, that although sack of what they do oe 
is routine, they are sometimes involved in 
political controversies of great passion, and that 
judges interact in patterns of conflict and eon: 
sensus and are influenced by many of the same 
social and economic forces that move other 
political actors. Moreover, the organisation 
and staffing of the courts reflect long standing 
political traditions or else serve various political 
needs.” l 
I do not think, what Mr. Namboodripad 


spoke at the press is: something more than this 
“with an exception that the words used by Bimo 
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were some what ‘stronger’. But one thing more. 
Whereas the writer of the aforementioned com- 
ments refers to the courts of his own country, 

Mr. Namboodiripad did not mention any court 

of any country. If the question’ of intention is 
taken into consideration, he clearly stated that 

he did not mean to cast aspersions on the judi- 
ciary. This takes us to examine to law of 
contempt in India in the light of the judgement 

of the Supreme Court in Namboodiripad case. 
“In our system of government the constitu- 

-=o tional right to freedom of speech would not 
prevent the courts to punish, as contempt of 
_ themselves, spoken or printed words calculated 
to have that effect. The expression “contempt 
: of court” is not defined in the constitution, nor 
is there any defination of it in any other Act, 
i The Contempt of Courts Act, 1952 which pro- 
; vides: for punishment for contempt of court in 
certain cases does not attempt to define what 
writing or speech constitutes contempt of court. 

Tt is not possible here to enter into a detailed 
discussion of the law of contempt: But one 
“thing is certain. Judges have no general immu- 

c < nity from criticism of their judicial conduct 
ce ; provided that it-is made in good faith and does 
not impute any private motive to those taking 
part in the administration of justice: . It must 
“be genuine criticism and not malicious or 
‘attempt to impair the administration of justice, 










‘Justice is not a ceoistered virtue’, said the 


Privy Council in (1946) A.C. 335, “She must 

be allowed to suffer the scrutiny and respectful 
though one spoken, comments of ordinary men”. 
In Article 215 of the constitution it is laid 
a gona that High Court shall have all the powers 
_ to punish for Contempt of itself... Similarly, 
: -Article 129 expressly confers upon the Supreme 
So Court the power to punish for contempt of 











itself. The Contempt of Courts Act, 1952 
defines the power of the High Court to punish 


contempt of its subordinate courts in cases not 


coming within the contempt punishable under 
the Indian Penal. Code. 

On a prior occasion, the Supreme Court 
while expounding the law of contempt in 
Mr. Cooper’s case (AIR 1970 SC 1318) held 
“while fair and temperate criticism of 
the Supreme Court or any other court even if 
strong, may not be actionable attributing inpro- _. 
per motives or tending to bring judges or courts _ 
into hatred and contempt or obstructing directly 
or indirectly the functioning of courts is serious 
contempt of which notice must and will be taken. 

But in Mr. Namboodiripad’s case, the scope 
of ‘temperate’. or. ‘strong’ criticism has been 
definitely narrowed down. This interpretation . 
will narrow the scope of judicial reforms. The 


as under: 


judges will at times fail to understand the — 


changing patterns of society. And thus their 
interpretation will be still more conservative. 
Besides the facts. mentioned above, in Mr. 
Namboodiripad’s case. The Supreme Court has 
tried to explain and interpret a social philo- 
sophy. This is something unprecedented in 
the history of our judicial system. Social philo- 


sophies are capable of thousand and one inter: 


pretations. No commentator or interpreter can 
claim that his is the only correct: interpretation. 
We acquire knowledge through the process of 
trial and error. But I am afraid this judgement 
of the Supreme Court tends to narrow the field 
of learning through the process of investigation. 
Let us assume that what Mr. Namboodiripad 
said was a social philosophy propotinded by 
him. Would it then constitute comtempt? Tn 
the light of judgement under reference, the 
inevitable answer is ‘yes’. In result, we are 





prevented from Apvestigating the role of qos The question arises: why this departure 
ino from the well settled principles of contempt 
down through various judicial pronouncements, 
There i is no ready- rade answer t to this que tion. 












byt the | constifution: when” it says that. either he 
does not, ow, or r has agin distorted the 








Trade Marks kawin India ay . 









Trade Marks Law is a highly complicated 
branch of commercial laws. Without Trade no 
nation can exist. With the changing techniques 
and patterns of trade—internal as well as 
r ional Trade Marks Laws have also to 
be oulded to: match with such changing needs 
“of trade and commerce. India has not lagged 
-behind other countries in re-orientation of this 
-technical branch of jurisprudence. 

“At least that is the assuring impression a 
reader will have on his perusal of the book 
under review. Apart from the introductory 
chapter dealing with the origin, growth of such 
laws in India and the author’s comments, the 











By 
Devesh Chandra Mukherjee, M.A., B.Com., B.L. ; 
Supreme Court Advocate ; Member, West 
Bengal Bar Council; Lecturer, C. U. Law 
College. Os OU ae 





book in other sveni Tapen contains th 
latest law viz. the Trade and Merchandis 
Marks Act, 1958 as amended till the 15th Feb- 
ruary, 1972, the date of publication of the — 
book. The most interesting feature of the 5 
book is its novel style and lucid expositio: R 
the case laws on a tough yet ‘pressing and : 
practical subject like Trade Marks, All the- 
Supreme Court cases decided till that date have 

been discussed in the book. 











We are sure that the book will be beneficial _ 
not only to the Students but also to all 
concerned, 





GENERAL SECRETARY’S REPORT 





Acute troubles were brewing in the wake of heavy influx of students who 
were fronting towards grave situation. The dismal picture in the students’ 
life was a colossal burden thrown upon the Chhatra Parishad which eventually 
took up the tremendous burder upon their shouldier for reconcilation with 
substantial prospects in a rapid growth. The carrying out of the responsibility 
was undoubtedly a tupendous task but the Chhatra Parishad boldly faced all 
the troubles. The Parishad fcught hard against adversery efforts with a gigantic 
chalienge and achieved splendid success in their honest efforts for the interest 
of the students community. This brilliant display of activities and ability in 
a high order gave an impetus to the students of our Law College who endowed 
the Union to the Chhatra Parishad of our College by a sweeping majority and 
significant superiority. 


The Chhatra Parishad welcomed the Union and assumed office in the 
middle of September, 1971. Our Union had then its first duty to send repre- 
sentatives of this college to the several Inter-Collegiate competitions organised 
by the Calcutta University Institute, even though there was very short space 
of time at our disposal. Next to this we moved the University authorities who 
were pleased to allot a specious room for the Union with its annextures, in 
the 2nd floor of the Darbhanga Building. This Union Office was opened on 
the 3rd November, 1971 by our revered Vice-Principal P. P. Modak who was 
„then the Officiating Principal of this College. 


We conveyed out heartiest congratulations to Janab Abu | Sayeed 
Chowdhury and Janab Mujibur Rahman who were installed respectively as the 
first President and the first Prime Minister of Bangla Desh (formerly Hast 
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from the strong clutches of the demons of wanton 
cruelty who barbarously robbed the ‘limitless valuable lives and properties of 
je people of the then East Pakistan creating a history of notoriety, cruelty 
a ry in the world. We also expressed our warment felicitations to 
the peopl freed Bangla Desh who won freedom after long struggles, 













ng remarkable loss. 


he worship of the Goddess of Learning is a common tradition of ow Ge 
: nd we duly celebrated the Saraswati Puja in the University campus in 
a befitting manner, 


. The unfinished duties of this Union is left at the disposal of my successor. 


fy thanks are due to the teachers, the students and all those who always 
s in our progress and never failed to join with us in an interesting but 





JAI HIND 


SUDHIR KUMAR SAHA 
General Secretary (ist term, 















GENERAL SECRETARY: SPEAKS 





The students’ union of this University College of Law is the biggest union 
in India. It represents more than five thousand students and it has to perform 
onerous duties in the display of its activities which are eagerly awited by many. 


Our Union dawned in September, 1971 just a few days before the closing 
of the College for the Puja Vacation when we could only make some prelimi- 
nary arrangements. 


The days during our regime was clouded with dirty atmospheres and we 
had to face all the catastrophies boldly with indomitable spirit. The students 
unrest and agitation against the university authorities in regard to the cancella- 
tion of some examinations resulted in a sword-and-buckler duel between the 
university and the students of under-graduate and post-graduate studies. Some 
news in this respect was ventilated in the leading News Papers in a serverted 
way with lame excuse of those who created the troubles. A hard struggle was 
fought to reconcile the matter and to eradicate the stringent policy of the 
university embarrassing a large number of students who were thrown into the 
ciuel hands of destiny. Thanks to the University as well as to the students 
that our mission was fulfilled by virtue of our ardent zeal and untiring efforts 
that resulted in sobriety. 


Our Law College is the biggest Law College in the continent of Asia. 
The number of students increases every year and in the present year the 
number exceeds 5000. We are sorry that more than 3000 students have been 
refused admission due to scarcity of class rooms in all the Darbhanga Build- 
ings, Asutosh Buildings and the Hazra Road Buildings (the branch of this 
Law College). 





18 though 
l „tow. 





The law clane are held | in two shifts viz. morning and altemoon. Even ; 
| there are two other Law ‘Colleges in this city the rush of students is 
he University campus which is in the centre of this city having 







BONS communications from all corners, 


The Bar Council of India ing isi stringency upon the students. of 
Law by prescribing. a revised syllabus for the Preliminary, Intermediate and 


on Final LL.B. examinations in each of which a student is charged to be examined 
im six papers of 600 marks; that means a student is to appear in all in 





eighteen papers of 1800 marks for taking the LL.B. degree. Moreover, the 
-third-year Law students have to select four elective subjects out of ten. This 
is indeed a harder task of the students and also to the college authorities to 


o ‘provide. teachers and class rooms for all the elective subjects. 


The students for Post-Graduate degrees have to be examined in- eight 


; papers of 800 total marks; whereas the students for the LL.B. degree which 











is also a Post-Graduate Degree are to be examined in all in eighteen papers 
of total marks of 1800. This is considered to be an infliction upon tthe 
students of Law. 


l Formerly . in this college there was provision for holding LL.M. Classes. 
“which were discontinued about 35 years ago. We have. appealed to. the. 
University and also to the University Grants Commission to give fresh start 


of the LL.M. classes with competent teachers. The decision rests with the 
university. . 


Our Union Office had no proper room, so we moved the University 
authorities to whom we are greatful for their affording us a suitable room in 
the second floor of the Darbhanga Buildings with annextures. This new office: 
was opened on 3rd. November, 1971, by our Reader. and: Vice-Principal: 
Professor P. P. Modak who was then the officiating Principal of the college. 
We also moved the University for completing the outstanding LL.B. examina- 
tions at the earliest and publish the results of the LL.B.. examina- 


tions held in July, 1972 within the first week of September, 1972. In both thes, see 


cases our demands. were fulfilled. 










tis students Sontani At the ‘first instance we had | a very ttle space of 


= time to send our representatives for the Inter-Collegiate competitions held 
— Under the auspices of the Calcutta University Institute. But however the few 








- competitors of. our college did. well in the few events. 


Flgod Relief and Blood Donations have now-a-days ‘become our traditional 
ctions and we did our best in these cases, 
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ooo The Annual Saraswati Puja was duly celebrated in the University. campus 
in @ most befitting manner. 


es ““The list of awardees for some amount of grants from the Aid Fund of 
on he college has been completed and announced for information ” those 
-© neerned. 





We undertook an educational tour to Dehra-Doon-Mus ! 
Rishikesh-Lakshmanjhula during the summer vacation under | 


ey S- R. Sengupta, the President of the College Union and also of the 


oe. Ae Club. 





‘announce that suitable response has reached us from all corners. 





tions. among the students of this College. 







; The annual Social and Frehsers welcome ceremonies were diy celebrated 
j beautiful manner with splendid success in each. 


this college has however been completed with the appointment of the Principal 

. and one other Vice-Principal in charge of the Hazra Road classes, The new 

D Principal is D.U.C. Sarkar who assumed his office on the 24th November, 1972. 

“The two Vice-Principals are (1) Professor P. P. Modak, Reader and Vice 
Principal in charge of Darbhanga Buildings and (2) Professor Dr. B. c Pal, 

` Frofessor and Vice-Principal in charge of Hazra Road Buildings A few 
assistants in the office have been appointed. : 














P “There isa propòsit for locating another Gymnasium in the Házra Ro: 
as Hiin of this Law College: We have apere to the Unive y 






significa | task. 


Now let me ae ‘a brief account of our Union. This Union has been 
` running with a huge amount of deficit in its finance. The present index price 
a having risen too high the traditional functions have become ‘more expensive 
and have therefore to be minimised. The extreme difficulty in this concern 
exis the result of a huge amount of money overdrawn from the University by 
“the past union, which also imposed upon the present union a huge amount of 
outstanding liabilities. The problem might be solved by increasing the rate of 
annual subscriptions of the students, but for humanity's sake we gannot 
procera on with: tis Objet- in view, ; Moreover, our conscience does not allow 








= bave started an alumni of ex-students association and | we are. gad to 


We completed also the annual Inter-class Debate and Moot Court competi- KA a 


Now turning to the management of our Law College we would like to. => 
say that after repeated appeals to the university, the administrative staff of- 


| a, ine moer eee 
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us to. agree with this xa so we ‘have ‘dropped the idea of -imposing further 
taxation upon the students in these hard days of economical crises, 


Our ‘Law College AR considerable income every year. A large amount 
of undisposed of balance is credited to the general fund of the University, 
because this Law College is simply a department of this University, they. say. 
We have made appeals to the University authorities and also to the University 
Grants Commission to sanction special lump grants of (1) at least Rs. 12,000/- 
towards the Law College Union Fund, (2) Rs. 2,000/- towards the Law College 
Aid Fund and (3) Rs. 6,000/- towards the Law College Athletic Fund as 


recurring annual grants.. We hope the University authorities will certainly 
e ngider the above. 


, We have also urged the university authorities to appoint some mo e ti 





and lecturers and also to enhance their salaries in a manner befitting the 


dignity of the teachers of Law and of this great Law College and also of this 
great University. 


We conveyed our heartiest greetings with felicitations to the Hon’ble 
Mr. Abu Sayeed Chowdhury, the First President of Bangladesh and also to 
‘Hon’ble Sk. Mujibur Rahman, the First Prime Minister of Bangladesh which 
was after series of struggles and disasters released from the clutches of the: 
demons of wanton cruelty and freed from the tyrants’ rule. We feel it our 
pride that the Hon’ble President is an ex-student of this Law College and a 


contemporary of Sri Siddhartha Sankar Ray, the Honourable Chief Minister of 
West Bengal. 


We express our grateful thanks to the University authorities concerned ` 


fer their encouraging us to perform our traditional functions by advancing 














money to meet the expenses required in this state of financial difficulty. Our 
thanks. are also due to Prof. P. P. Modak, the Reader and Vice-Principal of 
this college, Dr. B; C. Pal, the Vice-Principal and Professor of the Hazra Road 


tutors es 


branch and to. the teachers of this institution, the members of the office and __ o 


library. staffs of the college for their full support, co- operation and guidance - 
where necessary, in all matters relating to this union. We also accord our | 
heartiest welcome to Dr. U. C. Sarkar, our Principal who is an erudite scholar. 


In fine, we feel it our competent duty to express ¢ our most grateful thanks 
to the students of this Law College and also to those of different colleges for 
their participation, co-operation and support in all our activities, fights and 
struggles staged for the common interest of the students community by which, 


- “the inspiration received gives us an impetus to build our nation with a new 
structure of lastng peace and harmony and we eagerly look forward to working 


“with them and all others concerned in achieving success in all our attempts by 
playing a unique part bravely, honestly, frankly and couregeously so that we, 
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the students, shall be able to keep the true spirit burning for ever with an 
nmed effulgence. We also look forward to the days when- the darkness 

ur eat and Sia amidst the students shall be transformed 





REPORT BY SRI JAGANNATH DE, 
ASSISTANT GENERAL SECRETARY (Office & Accounts ) 





The students’ Union of the University College of Law, Calcutta, has its 
great significance. It does not hold any isolated position. The present union 
of ours has influenced its history by its magnificient displays. It is in its con- 
figuration, a united organiation of all students with variety of elements but 
under the same banner. its climate is healthy, its soil is fertile having gems 
underneath. After all this union has gained the power of invention and dis- 
plays its activities which are comprehended in no self-interest but in the total 
interest of the community of students who are in pursuit of sthdies anywhere. 


We assumed our office in the present union when the days were full of 
Crises, controversies and unrest of students against the present education and 
examination systems. But the united strength of the students under the same 
banner gave us indomitable spirit, untiring energy and strong nerves to fight 
hard for the genuine causes of the students. Believe it that we could succeed 
in all our attempts and fulfilled our mission. 


It is obvious from the evidence available in the files of our activities so far 
exhibited, that we do conceive of the force in reality, as cause manytimes 
loses itself in the effect by the motion that passes away with what it impinges 
en, Our idea in its originality is that the students who are the valuable assets 

` of the nation, should by all means be allowed to earn the exigent rights of 
individual existence, value and a perpetual stainless tradition of the self with 
vigorous and perhaps better equipments. We are always in the state of 
remarkable consciousness which adjusts and sets right the dissimilar phenomena. 
of life and organisation and the irritating nerves of the students at large. We 
know fully well that every future grows out of the past and the present to 
extend the realm of knowledge, feelings, thoughtfulness and action warding off 
all evils and crushing all despitaful forces. 


The conception of my knowledge is forced on me by the inspiration of 
? the students presenting relatively greater intelligence but still I can not speak 
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too high, that our knowledge is adequate, vast and limitless, and that we are 
supreme in the students’ world or region wherefrom we pick up the essence: of 
life, potential infinitude and the real significance of the rational and spiritual 
nature and actual sense of the trancedence of lfe and virtually friendly rela- 
tionship in a standard of absolute perfection and wherefrom we are also sum- 
moned by warnings against evils which we are made aware of. We do. like 
to live in the stage of human attainments and harmony and we are competent 
to fulfil the objects in view. 












: As the secretary cf the union in charge of Office and Accounts it might 
wot be unwise and impudent to speak the truth frankly. The present union 


| redeemed and refuted only by supply of adequate finance. We can not smoothly 
run the business with insufficient amounts which can not be swelled up by 













< economic crises. The university controls the finance of this college and also 
his Union and the Athletic club of our students. Both these units require 


of more than Rs. 15,000/-.. The Union can hardly meet this large amount 
from its own fund allotted by the university in respect of students’ contribution. 
We have to celebrate other traditional functions among others Viz : Freshers’ 
Social, Annual Social (in the two units of this Law College), Re-Union, Inter- 





E persons rendering service are ill-paid. Thus a rough calculation will un- 
~ doubtedly expose that the Union must have a special grant of Rs. 10,000 in 


the least as recurring University Grant per annum without pressing. indirectly 


upon the students to contribute. more subscriptions. 


This Law College has sufficient funds at its disposal as a separate unit of — 


“the University and so more than this amount can be easily spared and awarded 


by the university for the activities of the students numbering more than Rs. 5,000. 


Therefore, I appeal to the University authorities on behalf of this union 
to consider the urgency of sanctioning a special grant of the above: amount 
fo this Union. 


In fine, I do appeal to our fellow students of the state of West Bengal, 
nay of our Indian Union to unite together and atand on the same platform and 
‘under the same banner which we have lifted and to solve all problems to 
reach an understanding, agreement, peace without rivalry but by exculpatory 
methods and by exiling all evil thoughts that are harmful to the students’ 
community and also the nation at large. We should stand on the same footing 
without reprehend : and secret | dissention and should create an atmospheré that 


14 


been ‘bound to store in it several challenges and problems.. which can be- 
urging and taxing the fellow students to subscribe more in these days of 
more money to display their activities with full-fledged satisfaction. This 


-Union publishes an annual Law Journal which insures a minimum expenditure 


Class Debate and Moot Court Competitions, Symposium, Legal and Cultural. 
ae Conference etc. We have to maintain a staff also for the office works, the- 
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udents -and for the students of all communi: 


: This union of ours dis 4 | 
| long establishing their fundamental rights in 


ties. May all the students: 


JAI HIND 








REPORT OF THE JOINT SECRETARIES OF THE DEPARTMENT OF 
STUDENTS’ AID FUND. 


Our department in the University College of Law has its significance to a 
greater extent. It is meant for the benefit of the students specially the 
needy pupils who are is pursuit of their Law studies in our college. 


The Students’ Aid Fund was started. from the beginning of the session of 
151-52. The Aid Fund is swelled by the students’ subscriptions at the rate 
of Re. 1/- per head per session and by an equivalent amount contribution from 
the College Fund. 


This department is governed by the Aid Fund Committee consisting of 
(1) The Vice-Chancellor of the University, (2) The Principal of this Law 
Ccellege, (3) The Vice-Principal of this Law- College, (4) The President of this 
Union and (5) The General Secretary of this Union. 


This department mainly deals with the following business among others :— 

(1) Maintenance of a Library titled as the ‘Aid Fund Library’, for free 
reading of the students of this college for their progress in study and success 
at their respective LL.B. Examinations. The books are issued to the needy 
pupils subject to their return within a fortnight. 


(2) Free distribution of Question Paper Booklets containing university, 
questions for the three LL.B. Examinations viz. Preliminary, Intermediate and 
Final Exainations. The questions for the past few years are printed and the 
cest thereof is borne by this department. 


(3) Award of grants to the needy pupils of this college on fulfilment of 
some ternis and conditions. The amount of grant is a multiple of one month’s 
tuition fees which are adjusted in favour of the awardees, 
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is award is recommended by the Union to ‘the. Aid Fuod Committee o o 
ance, thereafter for approval by the Council for Post Graduate 








could recommend 195. students for the total grant of Rs. 
that a very few applications could not be considered for so 











Law (College Council) and then for confirmation by the Syndicate. 
‘this matter is taken after confirmation of the award dist by the- 
€ of this University. 


W have duly completed the award list and have ` hane book To 
Fund Library at the cost of Rs. 800/- for the present. - ‘The Q ti 
jooklets were duly printed and distributed amongst. the candidates for. 


the LLB. Examinations. 


‘We have duly considered the applications for some | amount of granted. 
kom the Aid Fund for the year 1971-1972 and after ca eful observation we ; 


cur disposal. 


This department maintains a staff but the monthly emoluments of the 
assistant and the peons are quite inadequate and are not at all befitting. We 
appeal to the University authorities to consider their cases and enhance their 


< salaries extending up to an amount of Rs. 150/- per ‘month. We trust our 


eppeal will not fail to draw the attention of he authorities. 


Not to speaking high of ourselves with all appologies, we can boldly say 
that we have done our best in the management of this department in its 
various aspects. But due to scarcity of the fund available at our disposal, 
we could not satisfactorily complete the award list. As the number of students 
in this biggest Law College is increasing graddually every year we request 


- the University authorities to arrange for a special lump grant of at least . 


Rs, 2000/- each year henceforward. The decision in this behalf rests with the 
University authorities, in whom we do not lose our confidence. 


We are thankful to our colleagues in both the University campus and the 
Hazra Road Branch of this Law College for. their heartiest co-operation in all 
matters relating to the business of this union. 


Jai Hind. 





Phani Bhusan Ray 
À Som Nath Mukherjee 
Joint Secretaries, Students’ Aid Fund. 



















Voice of the Joint Secretaries, Social & Drama 


Readers of this Law Journal will know that our Union exists not only 
for the students of this Law College but also for the students of all institutions 
in India and that our Union exerts its energy and influence whereever necessary 
for the total welfare of the students community. 


Our Union has six departments of which ours is one of them. The 
responsibility vested cn us is full of problems which require very careful 
consideration and adequate finance for their soluticns. We can only say that 
we have strived to display all our activities. 


The main features of this department are as hereunder: 
(1) To accord welcome to the freshers who join our college first. 


(2) To Select teams and competitors for the following Inter-Collegiate 
competitions organised by the Calcutta University Institute :. 


(a) One Act Drama Competitions (Male & Female) in English, 
Bengali and Hindi. 


(b) Recitation Competitions in English, Bengali and Hindi. 
(c) Music Competitions (Vocal & Instrumental). 
(d) Eloquence and Brain Trust and other competitions. 
(3) To celebrate the Annual Saraswati Puja (Worship of the Goddese 
of Learning). 
(4) To organise an interesting Educational Tour. z 


(5) To celebrate the Annual Social and to stage the Annual Drama, 
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© To render Social Welfare and Relief Works when occasion arises, 









A) To contrive schemes and perform such other duties as sa e vest 
his department by the Working Committee of the Union. 





ae ee “During our regime we duly sent representatives of this college t 
; in different Inter-collegiate competitions as noted above and we 
say that our ‘competitors did their best in each event. We ‘timely cel ra 
the Freshers’ Social in both the University campus and the Hazra Road Br r 
of this Law College, We organised an Educational Tour under the leadership. : 
r ol our learned professor Mr. S: R. Sengupta who is the President of this Union 
und also of the College Athletic Club. We celebrated the Sa SW. i Puja as 
“usual in the University Lawn and also at the Hazra Road Branch maintaining _ 
the traditional dignity of this Law College. Lastly we celebrated the Annual 
 Sacial, It was held in the University Lawn which was pack : 
_ than 5,000 people who enjoyed the function to their hegrt’s content till é 
< This glorious function of our Union was presided over by our New Principal 
Dr. U. C. Sarkar who gave us an impetus to organise Drama Competitions in 
an All-India basis. Our Vice-Principal Dr. B. C. Pal who is in charge of the 
‘Hazra Road Branch. suggested to organise Dramas with the teachers, students 
“and... assistants of this College. We record with deep sense of. gratitude the 
“ valuable suggestions of our revered masters. We sincerely hope that SME E 
successors will certainly keep this object in view for its fulfilment. 



















We have experienced that several organisations invite us to pantioipate in 
the Drama Competitions under their auspices. This year our finance being 
inadequate we could not respond to their calls and we are sorry. The matter 
is now left in the management of the next union which will do the best we hope. 





ae Now without wasting more time of the readers we close our voice by 
pe expressing our gratefulness to the students of our college for their support, 
goodwill and hearty co-operation in all our activities. Our thanks are also 
dee to the Heads of our. Institution, its learned teachers and all others who 
graced our functions with their presence. 








JAI HIND 


SWAPAN KUMAR CHAKRABORTY 
-ANIL KUMAR SEN 
-Joint Secretaries, Social & Drama. 
















VOICE OF THE JOINT SECRETARIES, DEBATE 


Debating is a contention of words for reasonable arguments upon a 
ccntroversial subject. It is true that there are several critical. problems of 
various types and we have to solve them by debating within ourselves and 
find out ways to fight for the maintenance cf the standard of our life in a 
Lefitting manner. Thé subject matter of a debate is generally picked up from 
one of these problems and placed before a house for individual opinions which 
the speakers give out to the best of their knowledge, power cf understanding 
and experience. : 


Debating no doubt, reveals the blooming thoughts and ideas prognesti- 
cating the intellectual growth and its development of the speakers. It also 
provides the exchange of concrete ideas drawing attention to the needs for 
safeguards to protect the individual confidentiality. Moreover, it gives an 
cpportunity to rouse the sense needed in focussing the objectivity and poten- 
tiality. So it is an admitted fact that debating has its considerable worth in 
peiception and promulgation cf thoughts and ideas impressed upon a person. 


We must not be ashamed of telling the truth that the business of our 
department is limited. We have organised the annual Inter-Class Moot Court 
Competitions and Debate Competiticn amongst the students of the first, second 
and third year LL.B. classes. The cases for the Moct Competitions were 
selected from (1) the Constitutional Law of India, (2) Property Law and 
(3) Drafting and Pleadings for the Ist, 2nd and 3rd-year LL.B. students res- 
pectively. The subject matter for the Debate was that “In the opinion of the 
house Simla Summit Conference did not achieve anything for Indig and 
Pakistan”. 
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The following results of the ‘above two competitions v were declared by the 
pannel -of judges :— 
(1) Inter-Class Mcot Court Competitions :— 
(a) Ist-year LL.B. Class:— Ist— Sri S. K. Lal 
: 2nd— Sm. Sabita Sarkar 
(b) 2nd-year LL.B. Class :— Ist— Sri Bharat Lall Nagar oe 
2 ee ae 2nd— Sri Sajjan Kumar Tulsiyan 
<O _ 3rd-year LL.B. Class:— 1Ist— Sri Chandra K; Deora 
2nd— Sri Sreekumar Das 
(2) Tater-Ölass Debate Competition :— 
(In order of mert) - 


Ist :—Sri Sujit Barman Ray student, 2nd-year LL.B. 
2nd :—-Sri Sreekumar Das student, 3rd-year LL.B. 
< 3rd :—Sri Dipak Bhattacharyya student, Ist-year LLB i 














-Prizes and Certificates of Merit were received by the above competitors . | 


_ amidst loud. cheers. 

It is evident from the competitions that the participants either winning 
the prizes or failing to secure competitive marks, were bold enough to let their 
comments and arguments heard by all present with patience and with high 

“appreciation and that they did not hesitate to prove that each of them was 
very keen and earnest to establish the individual role by formulating their 
sensible trend towards building their future and the nation too with dovdoped 
«eas and ideals to be presented before the people. 

To speak next, we have to complete the two other annual PANA Viz. 
All-India Inter-Versity Asutosh Memorial Debate and a Symposium, These 
duties will be performed in the month of December next. In this connection 
we are proud enough to say that the All-India Inter-Versity Debate was first 
initiated by this Students’ Union and following this instance some other insti- 
tutions of-our country have: thereafter been organising similar Inter-Versity 
debates, od 

it is needless to mention that the annual competitions even though are | 
traditional yet have considerable worth in each. Through the debating com- 
petitions the standard of the talents of the students. can be ascertained and 














recognised to some extent and it would be undoubtedly a commitment of A — 





fıture prosperity with the. extensive activity and Pe mae struggle 
logical sequences. . 

Lastly we offer thanks to all those who rendered _ assistance in our 
achieving success in both the cases cited above. oe 


JAI HIND. 





sio oS, Me ZAFRULLAH 
: ASISH BHATTACHARYYA 
: Joint Secretaries, Debate, 
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~ REPORTS FROM HARDINGE HOSTEL 


Report from Hardinge Hostel is the report on a sacred residing centre of 
energetic and enterprising law-students. It performs the function of an 
aurchestra by giving shelter to hetreogeneous law students and thereby regula- 
ling their miscellaneous thinking to a single homogeneous state. 


It is note-worthy to announce that our Hostel is still keeping its high 
tradition in the field of sports and union activities. Specially Mr. Sujit Lafk 
and Sumit Panja, our boarders, hold the post of General Secretary and Athletic 
Secretary respectively. One of our boarders, Mr. Swaraj .Chatterjee, Captain 
of Indoor Games, tried heart and soul to maintain .the “apikan of our Law 
College as well as our Hostel. 


Mr. Amar Ghosh, our Assistant Atheletic uae and General Secretary 
of Robindra Bharati University, have shown eee dexterity in dis- 
charging his duties. 


Our Gymnasium Secretary, Mr. Arun Sarkat; has done much’ for the 
betterment of our Law College Gymnasium. It gives. us pleasure to- refer 
again two names whose contribution in the development of our hostel is really. 
remarkable 1. Mr. Phani Bhusan -Ray—Students’ Aid Fund Secretary, Law 
College, 2. Swapan Chakravarty—Social Secretary, Law College. We are to 


refer another name of Sri Satya Narayan Jas, Magagine Secretary of our 
Law College; who inspires us off and on for beneficial works of our Hostel. 


We gat much helps to our Exprefects, Mr. Swapan Chakravarty and 
Sudhir Saha, who have given an easy formula to do the development works of 
our hostel. . 4 


We are really proud to remember two brilliant ex-boarders of our hostel. 
The two names ate: 1. Our Hon’ble Minister of Home (State) Sri Subrata 
Mukherjee President, W.B.C.P. and 2. Our Hon’ble M.P. Sri Priya Ranjan. 
Dasmunshi (President A.I. Youth Congress). 4 


Academically we are advancing towords brighter tommorrow. This year, 
Mr. Swapan Dey, one of our Boarders, passed C.A. Examination and one of 
our shinisg stars, Mr. Himedri Duari, attains the glory of obtaining W.B.CS. 
Mr., Gyan Bhusan Sarkar is trying his level best for passing the Course of 
LC.W.A. Moreover, most of our boarders share the fortune of obtaining M.A., 
M.Com. and M.Sc. Degree. 
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One of our friends, Sri Alokesh Mittir is a prominent singer. 


As usual, this year we enjoyed our traditional Saraswati Puja in a better- 
form in our hostel campus. We arranged fora successful cultural function 
which gave immense pleasure to the vast oudience. It was successful its 
success-owed its origin to the tiveless’ effort of Mr. Jaynta’ Bhattacharyya. : 


_. Unlike other sister-institutions, ours hostel is unique and prominent in its 

gravity and prestige. Thanks to our respected supereiitendent, Sri Nakuleswar. 

Banerjee, whose kind and caust out eye is lubricating oil for Engineering 
“Social-Welfare. Thanks to all University Staff. The Law College ‘Office Staff, - 
and liabrarian for their positive contiibution to our hostel. ‘It is pleasing ‘to 

note that we are in good book with the university high officials like our 

Hon'ble Vice-Chancellor and Pro-Vice-Chancellor (Academy and Finance). It 

is also a sweet news on our part to circulate that newly appointed Principal. 

of, our Law -College, Dr. U. C. Sarkar and our Law College Superentendent: 
Sri P. K. Mitra love us yery much.- - We are in good touch with the Medic 

College Staff and we are indebted to them. 


- In sum, we, the boarders: of Hardinge Hostel, are progressing by -leaps 
and bounds petetically, Academically.and intellectually for the sunny days.. 
We face same times difficulties on account of. several wants like. Absence of- 
proper requiring and, maintainance, . < 


- We drew attention to the proper ahe, -But still now no optimistic- 
solution. has yet been BEG Iba, | - 


Be It i is - regnetted to convey you the news that one o our boarders, Sri Desa-, 
priti Ray--an alrounder, expired in the last puja vacation in 190 poron, Let. 
us pray. to “God” for his consolation of soul. - dee AP NG 


In conclusion we conclude to attain such glory we have got hearty support 
from Law College authorities and hostellers—to keep up the Prestige of, 
Lord Hardinge. 


In. fine, we finish over reports conveying best wishes to the boarders and 
to all well-wishes of. our hostel and. .pay to god for.bettet. and prominent. 
pesition of our hostel so that usual deacon and prestige of our: hoster 
remains infact. - 


Bande Mataram. bogus i Uos 
` Debabrata- Sinha Roy, 
- Prefect (Top) : 
ie te. 7 Ee - - Dhirej. Chattoraj 
ATO Se es - - + Prefect Or: see): 
è ` Prabir Roy-` E 
Prefect (2nd bon) 


PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF UNIVERSITY 
COLLEGE OF LAW UNION CALCUTTA, 1928-72. 


PRESIDENTS 


1928-1930—Prof. Ramaprasagd Mookerjee 
1930-1931 ” Pramathanath Banerjee 
1931-1933— ” Debendranath Mitra 
1933-1935— ” Ajoy C. Dutt i 
1935-1937— ” Ramaprasad Mookerjee 
1937-1942— ” Ramendra Mohan , 

Majumder 
1942-1943—- _” Sudhis Chandra Ray 
1943-1946— ” S. N. Bhattacharjya 
1946-1949— ” B. Roychaudhury - 
1949-1952— ” R. M. Majumder 
1952-1953— ” 9. A. Masud 
1953-1956— 


» R. Roychaudhuri 


1930-1931—Sri Dhiraj Ghose 


1931-1932— 
1932-1933— 
1933-1934— 
1934-1935— 


1935-1936— ” 
” Sachindra Kumar Roy 
” Jitendranath Mukherjee 
” Sushil Kumar Ray 


1936-1937— 
[937-1938— 
1938-1939— 


” Ranjit Kumar Banerjee 
” Jatin Mukherjee ` 
” Pareshnath Banerjee 

” Dhrubajyoti Sengupta 


Kalipada Biswas s 


1939-1940— ” Nirmal Chandra Dutta 


1940-1941— 


4941-1942— 


» Sukumar Mukherjee 
” Biswanath Banerjee 


4942-1943— ” Prafulla Kumar Chaudhuri 
4943-1944— ” Samar Dutta 
4944-1945— ” Samarendra Kr. Chaudhuri 


1956-1957—Prof, B. Raychaudhuri (Late) 


1957-1963— 
1963-1964— 


1964-1965— 
1965-1966— 


1966-1967— - 


1967-1968— 
1968-1969— 
1969-1970— 
1970-1971— 


` 1971-1972— 


EDITORS 


S .A. Masud 

S. A. Masud 

S. A. Masud 

S. K. Mitra 

Dr. P. C. Chunder 
Dr. P. C. Chunder 
A. K. Ghosh 

S. K. Mitra 

P. P. Modak 

J. K. Mukherjee 

J. K. Mukherjee 
S. R. Sengupta 


1945-1946—Sri Haridas Basu 


1946-1947— 
1947-1948— 


1949-1950— ” 
i ” Chandi Sadhan Basu 
” Chandrakumar Banerjee 


” Madanlal Jhunjhunwala 

” Ajit Kumar Chatterjee 

” Anjan Kumar Banerjee _ 
Dwipendra Chandra 


. 1950-1951— 
` 1951-1952— 


1952-1953— 
1953-1954— 


” Ranjit Ghosh 
” Durgaprasanna Chakravarty 
” Birendranath Mukherjee 


Debaprasad Chowdhury 


1955-1956— ” 


1956-1957— 


Chakravarty 
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